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NOTE: 
 

In the event any case in this book includes the name of any person or party 
known to any student in this course, you should refrain from making any 

comments to others [during this course] about said person or party. 
 
 

Legal  Terms 
used throughout this course 

source: 
Black’s Law Dictionary, seventh ed. 

 
Accord and Satisfaction:  An agreement to substitute for an existing debt some alternative form of 

discharging that debt, coupled with the actual discharge of the debt by the substituted 
performance.  The new agreement is called the accord, and the discharge is called the satisfaction. 

 
Bench Ruling:  An oral ruling issued by a judge from the bench. 
 
Bench Trial:  A trial before a judge without a jury.  The judge decides questions of fact as well as 

questions of law.  Also termed trial to the bench; nonjury trial; trial before the court; judge trial. 
 
Directed Verdict:  A judgment entered on the order of a trial judge who takes over the fact-finding 

role of the jury because the evidence is so compelling that only one decision can reasonably 
follow or because it fails to establish a prima facie case.  Also termed instructed verdict. 

 
Parol:  1. Oral; unwritten – parol evidence.  2. Not under seal – parol contract. 
 
Privity:  The connection or relationship between two parties, each having a legally recognized 

interest in the same subject matter (such as a transaction, proceeding, or piece of property); 
mutuality of interest – privity of contract. 

 
Quantum Meruit:  1. The reasonable value of services; damages awarded in an amount considered 

reasonable to compensate a person who has rendered services in a quasi-contractual relationship.  
2. A claim or right to action for the reasonable value of services rendered.  3.  At common law, a 
count in an assumpsit action to recover payment for services rendered to another person. 

 
Summary Judgment:  A judgment granted on a claim about which there is no genuine issue of 

material fact and upon which the movant (one who makes a motion to the court) is entitled to 
prevail as a matter of law.  This procedural device allows the speedy disposition of a controversy 
without the need for trial.  Also termed summary disposition; judgment on the pleadings. 

 
Sic:  [Latin “so, thus”]  Spelled or used as written.  Sic, invariably bracketed and usually set in 

italics, is used to indicate that a preceding word or phrase in a quoted passage is reproduced as it 
appeared in the original document. 

 
Tort: 1. A civil wrong for which a remedy may be obtained, usually in the form of damages; a 

breach of a duty that the law imposes on everyone in the same relation to one another as those 
involved in a given transaction.  2. The branch of law dealing with such wrongs. 
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PURPOSE OF THIS COURSE 
 

A primary purpose of this course is to serve as a Risk Management tool. 
 

That is, learn from the trials of your fellow NC real estate brokers. 
 

The Benjamin Franklin quote, 
“An ounce of prevention is worth a pound of cure”, 

seems appropriate to describe the purpose of this course. 
(Again, learn from those who have gone before you.) 

 

As you read, and your group discusses, the following cases 
keep in mind that all of the cases in this book are NC cases, 

and each was considered by the NC Court of Appeals. 
 

In many of these cases it will be rather easy to determine what was done incorrectly, 
or who should be found at fault, or who did not do what they should have done. 

 

But as with all cases, the accused has a right to “due process”, 
which includes the right “to be heard”. 

 

Caution should be taken to not pass judgment until you have read the entire set of 
facts and you have discussed the case with others in your group. 

 

Thus, the primary focus of this course will be: 
 

First, each person in each group will read the case; 
 

Second, you and the other members of your group will discuss the case; 
 

Third, you and your group will attempt to unanimously determine 
what you think the outcome should have been … 

And [what] the Court Said … 
 

DO  NOT  CHEAT! 
 

UNTIL  INSTRUCTED  TO  DO  SO, 
 

DO  NOT  TURN  THE  PAGE  TO  FIND  THE  OUTCOME 
 

Caution: 
You are about to enter 

The Real World 
of what a real estate broker and/or firm goes through when accused of a 

“real estate wrong”. 
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Misrepresentation 
 

 
 
 

Brown v. Roth 
514 S.E.2d 294 (N.C. Ct. App. 1999) 

 
FACTS: 
In June 1993, the Roths listed their Lake Norman area house with Lori.  In preparing the MLS input 
information, Lori represented, among other things, that the house contained 3,484 square feet of heated 
living area.  Lori did not calculate or verify the square footage of this house, but rather relied upon an 
appraisal performed for the Roths by Pethel, a “well known and highly respected” appraiser.  Further, 
the court noted that “It is not disputed that the Roths’ house is complex in design, not a simple 
rectangular house, and square footage is difficult to ascertain.” 
 
During the listing period, one of Lori’s fellow agents, Earl, [with Lori’s real estate Firm] held an open 
house, where he met Brown.  While at the open house, Brown received information about the house, 
including an MLS sheet indicating the house had “3,484 heated square feet”.   
 
On Sept. 25 Brown and Earl (as agent of firm) entered into a Dual Agency Agreement.  On Oct. 1 
Brown made an offer (with Earl) to purchase the Roths’ house for $565,000.  Brown’s offer was 
accepted on Oct. 3 and the transaction closed on Nov. 12, at which time a $28,250 commission was 
paid. 
 
In Dec. 1995, Brown decided to refinance the house, which required a new appraisal.  This ‘refi’ 
appraisal (not performed by Pethel) indicated the Brown’s house contained 3,108 heated square feet (a 
difference of 376 sq. ft., or approximately 11%).  ( NOTE:  The court [later] stated “It is not disputed 
that the 3,108 figure represents the correct heated square footage of the Roths’ house.” ) 
 
In Nov. 1996 Brown filed suit against the Roths, the real estate Firm, Pathel, and the company that had 
performed the Brown’s home inspection.  Brown later voluntarily dismissed [from the suit] all parties 
except the real estate Firm. 
 
Brown sought from the Firm: (1) breach of fiduciary duty; (2) negligent misrepresentations; (3) fraud; 
and (4) unfair and deceptive trade practices. 
 
In Jan. 1997, Defendant Firm filed its answers (to the Complaint), which contained a cross-claim for 
indemnity against Pethel for any erroneous representations of square footage contained in Pethel’s 
appraisal.  This claim was later dismissed. 
 

 
And the Court Said … 
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Brown v. Roth 
 
OUTCOME: 
Plaintiff Brown __________ 
 
On March 23, 1998 the trial court granted summary judgment on all claims – favoring the defendant 
Firm.  Brown appealed. 
 
In granting summary judgment favoring the real estate firm, the trial court stated, in part, “… a realtor 
could reasonably rely on the measurements of a house by a trained and professional appraiser who 
had a good reputation for appraisals in the general area in which the house was located.” 
 
The court noted there was no dispute regarding the fact that Brown and Lori’s Firm had entered into a 
contract (Buyer Agency with a Dual Agency Agreement), and therefore the Firm had agreed to act as 
Brown’s agent.  Thus, Firm had a fiduciary obligation “to make a full and truthful disclosure to Brown 
of all material facts, with regard to the Property, known by it or discoverable with reasonable 
diligence.”  The court added, “the heated square footage of the Roths’ house was a material fact and 
was discoverable by the Firm with reasonable diligence and thus should have been disclosed.” 
 
The court concluded that genuine issues of material fact exist as to whether Firm exercised reasonable 
care in obtaining and communicating to Brown the heated square footage of the Roths’ house, and 
therefore summary judgment was not proper on the breach of fiduciary duty and negligent 
misrepresentations claims.   
 
However, because there is no evidence that Firm knew it had communicated false square footage 
information to Brown, summary judgment on the fraud and unfair and deceptive trade practices claims 
was proper. 
 
CONCLUSION: 
The Court of Appeals affirmed in part, and reversed in part, and remanded. 
 
Affirmed:  The claims against the Firm regarding breach of fiduciary duty and negligent 
misrepresentations were upheld.  Thus, Brown may pursue a remedy on this claim at trial. 
 
Reversed:  The claims against the Firm regarding fraud and unfair and deceptive trade practices were 
dismissed.  Thus, Brown is barred from pursuing this claim at trial. 
 
Remanded:  The parties were permitted to proceed to trial regarding the ‘affirmed’ claims. 
 
NOTE:  Shortly prior to going to trial (nearly a year after the Appeals Court ruling), the parties settled 
the case. 
 
NOTE:  The court could never determine whether or not the Roths had agreed to the dual agency in 
this transaction as there was never any Dual Agency Agreement produced that was signed by the 
Roths.  However, note that the [‘old’ standalone] NCAR Dual Agency Agreement in use at the time of 
this transaction contemplated that Buyer and their agent would sign one Dual Agency Agreement form 
and the Seller and their agent would sign a different Dual Agency Agreement form. 
  

This NCREC approved CE elective book is provided by  
the NCREC approved Education Provider of this course  
for the sole purpose of CE education delivered  
in a synchronous distant learning format  
during the period July 1, 2020 - June 10, 2021.   
The reproduction and/or distribution of this material  
for any purpose other than as stated herein is strictly prohibited. 
 



3 

 

Sutton v. Driver 
712 S.E.2d 318 (N.C. Ct. App. 2011) 

 
FACTS: 
In May 2005, Roy and Vann (“Brothers”) entered into conversations with the owners of “Block 39” on 
Emerald Isle as Brothers desired to acquire and develop that tract.  On June 30, 2005, Brothers (along 
with other ‘partners’) formed an LLC and offered to purchase Block 39 for $21 million.   
 

Around the same time (May 2005), Roger and Terri Sutton (husband and wife) began to search for a 
beach house on Emerald Isle to purchase.  The Suttons were referred to Roy, who, along with Vann, 
owned Coastland Realty.  The Suttons were assigned to Coastland agent Wayne.  Though Roy was 
Wayne’s “immediate supervisor”, Vann was the firm’s BIC.  The Suttons entered into an exclusive 
buyer agency agreement with Wayne (Coastland) on May 26, 2005. 
 

At some stage of their search for a beach house, Roy suggested to Wayne that Roy’s neighbors, the 
Reaves family, may be interested in selling their beach house.  Wayne arranged to show the Reaves 
house to Terri, who was immediately interested in it because of its unobstructed view of the ocean 
from the top deck, which overlooked an undeveloped tract known as Block 39.  Wayne later showed 
the house to Roger.  As they were on the deck looking at the view, Roger [allegedly] asked Wayne 
who owned the undeveloped tract.  (There later was a dispute as to how Wayne answered this 
question.)   
 

At his deposition, Roger testified that Wayne told him that Block 39 was owned by a trust and would 
probably never be sold and that if it ever was sold it would probably be years down the road.  Wayne 
testified that (1) he told Roger that he did not know whether Block 39 would be developed and (2) he 
did not tell Roy about Roger’s questions “because [he] felt like [he] had to answer truthfully to Roger 
when [they] were on the deck.” 
 

On June 5, 2005, the Suttons entered into a Dual Agency Agreement with Wayne (Coastland), and on 
June 6, 2005 the Reaves’ also signed a Dual Agency Agreement.  The Suttons and Reaves’ 
subsequently entered into a contract for the purchase and sale of the Reaves beach house on June 15, 
2005 for $735,000, and the transaction closed on August 11, 2005. 
 

As to the LLC’s offer to purchase Block 39, the owners of the tract accepted the LLC’s offer and 
entered into a contract for Block 39 on July 5, 2005.  On July 11, 2005, a rezoning application was 
filed seeking to rezone Block 39 as residential.  Closing on Block 39 occurred on October 13, 2005 and 
Block 39 was subdivided into a 46-lot development, with Coastland responsible for marketing the lots. 
 

In an affidavit, a real estate appraiser stated that at the time the Suttons bought the property, it had a 
value of $720,000.  As of the date of the affidavit, two houses built on Block 39 partially obstructed 
the Sutton’s views, resulting in a market value of their property at $695,000.  The appraiser estimated 
that once the new development was fully developed and the view from the Suttons’ property was 
completely obstructed that the value of the Suttons property would be $570,000. 
 

The Suttons filed a complaint in June 2008, which included claims of fraud, negligent 
misrepresentation and unfair and deceptive trade practices against Wayne, Roy, Vann, Coastland and 
the Reaves.  The Suttons contended that in order to induce the Suttons to close on the property, the 
defendants withheld information material to their decision to purchase the property, to wit: “that Roy 
and Vann, who owned the real estate agency that entered into a buyer agency agreement with the 
Suttons, were in negotiations to purchase and develop the vacant tract adjacent to the property that the 
Suttons had contracted to purchase.” 
 

And the Court Said …  
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Sutton v. Driver 
 
OUTCOME:   
Plaintiff Sutton __________ 
 
The trial court granted summary judgment in favor of all the defendants.  The Suttons appealed. 
 
Citing the case of Brown v. Roth, 514 S.E. 2d 294 (1999) [a well-publicized Lake Norman case 
regarding square footage], the court stated that “a real estate broker has a duty to make full and truthful 
disclosure of all known or discoverable facts likely to affect the client …” and that “the client may rely 
upon the broker to comply with this duty and forego his or her own investigation.” 
 
The broker defendants apparently argued that the Dual Agency Agreement limited their fiduciary duty 
and duty of disclosure to the Suttons.  However, the courts concluded that this argument was not valid 
as demonstrated by the Brown case: “[a]ccording to Brown…[a] broker acting as a dual agent may still 
be liable in damages to one of their parties for a breach of duty to such party by reason of his acts in 
the course of the transaction.  In other words, the dual agent owes all fiduciary and other agency duties 
to both principals.”  Prior to the Suttons closing on their property, Roy and Vann knew, but did not 
disclose to the Suttons, that Block 39 would soon be developed and the Suttons’ view obstructed. 
 
According to the court, a non-disclosed fact is material when the fact wrongfully suppressed if it had 
been known to the party would have influenced his judgment or decision in entering the contract.  “We 
cannot conclude that information that the last undeveloped maritime tract on Emerald Isle … was 
likely being sold and developed into a subdivision would not have influenced the Suttons’ judgment or 
decision in buying the …property.” 
 
The appeals court reversed entry of summary judgment for Roy, Vann and their firm, Coastland 
Realty, on the charges of fraud and negligent misrepresentation claims.   
 
It upheld summary judgment for Wayne Driver on the fraud claim but reversed the trial court’s 
judgment for Wayne on the negligent misrepresentation claim.   
 
Since, according to the court, a claim of unfair and deceptive trade practices can be established against 
realtors [sic] by proving fraud or negligent misrepresentation in the commercial setting, it reversed the 
entry of summary judgment for all the broker defendants on the unfair and deceptive trade practices 
claim.   
 
As to the Reaves, the court reversed the entry of summary judgment on the fraud and negligent 
misrepresentation claims because “a principal is responsible to third parties for injuries resulting from 
the fraud of his agent committed during the existence of the agency and within the scope of this agent’s 
actual or apparent authority from the principal, even though the principal did not know or authorize 
the commission of the fraudulent acts.”  However, since the Reaves, as homeowners, were not engaged 
in trade or commerce, it upheld the entry of summary judgment for the Reaves on the unfair and 
deceptive trade practices claim. 
 
CONCLUSION: 
The Court of Appeals “Affirmed in part; reversed in part.”  Thus, the Suttons were permitted to 
proceed to trial against (or further negotiate a settlement with) Roy, Vann, Coastland, Wayne and the 
Reaveses to the extent the Appeals Court reversed the trial court.  NOTE:  The parties subsequently 
settled on all claims. 
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Crawford v. Mintz 
669 S.E.2d 738 (NC 2008) 

 
FACTS: 
Sellers listed their NC property in 1997.  Mintz, the listing agent, indicated in the MLS that the 
property was connected to the city sewer.  The MLS report also contained the following disclaimer:  
“Information deemed RELIABLE but not GUARANTEED.”  Buyers retained Louise to assist them in 
finding a house to rent to their daughter and her roommates.  When buyers expressed interest in the 
sellers’ property, Louise printed out a copy of the MLS report for the buyers.  The version of the report 
the buyers received from Louise was different from the original report prepared by Mintz in two 
respects: first, it indicated that it had been prepared by Louise rather than Mintz, and second, it did not 
contain the disclaimer.   
 
After viewing the MLS report, the buyers performed a visual inspection of the property.  The buyer 
husband entered the crawlspace of the house and observed the sewage plumbing pipes.  The buyers’ 
inspector performed a basic examination of the sewage system and determined that it functioned 
properly; however, the buyers and the inspector never discussed whether the house had a septic tank.  
The buyers continued to believe that the house was connected to the city sewer, as noted in the MLS 
report. 
 
The buyers entered into an Offer to Purchase and Contract for the property on February 2, 1998 and 
closed on the property on March 20, 1998.  By the closing date, the buyers had inspected the property 
multiple times.  The buyer wife admitted at trial that she never asked the sellers or anybody else 
whether the house had a septic tank or was connected to the city sewer.   
 
The buyers rented the house to their daughter and her roommates.  While mowing the lawn in March 
2000, one of the roommates discovered that a portion of the yard was covered in raw sewage.  The 
buyers hired a plumber to fix what they believed was a damaged sewer pipe.  They were informed by 
the plumber that the house was connected to a septic tank, and that a leak in the septic system had 
caused the problem.  The buyers hired a septic tank company to pump out the tank and contacted 
Mintz to request that he and/or his firm pay for the cost of repairing the septic tank as well as the cost 
of connecting the house to the city sewer.  While the buyers and Mintz were negotiating a solution, the 
buyers had to have the tank pumped out a second time.  Eventually, the buyers themselves paid to 
repair the tank and connect to the city sewer. 
 
The buyers filed a claim for negligent misrepresentation against (1) the sellers and Mintz, (2) Mintz’s 
firm and Mintz’s broker-in-charge, (collectively, the “brokers”).  The buyers also sued the brokers for 
unfair and deceptive trade practices.  The complaint included a request for attorneys’ fees.   
 
And the Court Said … 
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Crawford v. Mintz 
OUTCOME: 
Plaintiff Crawford __________ 
 

The trial court granted summary judgment against the buyers on the question of attorneys’ fees, and also granted 
the brokers’ summary judgment motion on the buyers’ unfair and deceptive trade practices claim.   
At some point, the buyers dismissed their claim against the sellers.   
 

The court first considered the brokers’ claim that the trial court erred in refusing to direct a verdict in their favor 
on the negligent misrepresentation claim.  According to the court, a party establishes a claim for negligent 
misrepresentation when that party: (1) justifiably relies (2) to his detriment (3) on information prepared without 
reasonable care (4) by one who owed the relying party a duty of care.   
 

The brokers argued that the buyers failed to present sufficient evidence of element one.  Specifically, the brokers 
argued that although the information entered in the MLS was inaccurate, the buyers never received the actual 
version of the MLS report prepared by Mintz.  Rather, the brokers claimed that the information entered by Mintz 
was altered and transmitted to the buyers by a third party such that the buyers received a materially different 
version of the MLS report than the version Mintz originally prepared.  Therefore, according to the brokers, the 
buyers could not claim they relied directly on information provided by the brokers.   
 

In this case, the court noted that the MLS report passed through two intermediaries—the MLS and the buyers’ 
agent.  Although in theory, these two intermediaries should have had no material effect on the information the 
brokers transmitted to the buyers, at some point between the time that the information was entered and the time 
the buyers received it, the disclaimer was somehow omitted.  The record was unclear as to why the disclaimer 
was omitted.  Louise testified that when she printed out the MLS report, the disclaimer could have printed out 
on a second page that was not attached to the copy the buyers received.  According to the court, the omission of 
the disclaimer was clearly a material change in the transmitted information.  The court expressly did not decide 
whether the existence of a disclaimer in an MLS listing negates the justifiable reliance element of a claim for 
negligent misrepresentation in North Carolina.  The court did recognize that such disclaimers are material 
provisions in MLS listings and that the accuracy of representations made in MLS listings can be fully 
understood only when considered alongside any accompanying disclaimers.   
 

The court therefore held “…that a buyer cannot demonstrate reliance on a representation made in an MLS 
listing unless that buyer relied on a version of the MLS listing containing the same qualifying language as was 
originally entered by the listing agent.”  Since the buyers had failed to satisfy a required element of a claim for 
negligent misrepresentation, the trial court erred in denying the brokers’ motion for a directed verdict.  Thus, the 
decision of the trial court was reversed. 
 

There was a strong dissent from the majority opinion.  It was the opinion of the dissenting judge that the 
omission of the disclaimer from the copy of the MLS report given to the buyers “does not change the 
fundamental fact that the express representation of the sewer connection was false, and that the actions of Louise 
in no way altered this representation.”  According to the dissenting judge, the evidence pertaining to the printing 
of the MLS report by Louise did not support the dismissal of the buyers’ claims, but rather goes to the question 
of whether the buyers relied on the MLS report and whether any reliance was reasonable.  Thus, the trial court 
properly submitted the issue of justifiable reliance to the jury. 
 

The plaintiff buyers appealed the split decision of the Court of Appeals to the NC Supreme Court as a matter of 
right.  On December 12, 2008, the Supreme Court reversed the decision of the Court of Appeals for the reasons 
stated in the dissenting opinion. 
 

CONCLUSION:  There was a trial on the negligent misrepresentation claim against the brokers.  A jury found 
the brokers liable to the buyers in the amount of $7,278.00, a sum roughly equal to the buyers’ cost of repairing 
the tank and connecting to the city sewer.  The buyers appealed the trial court’s denial of their claim for 
attorneys’ fees and the dismissal of the unfair and deceptive trade practices claim.   The brokers appealed the 
final judgment against them. 
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MacFadden v Louf 
643 S.E.2d 432 (NC 2007) 

 
FACTS: 
Plaintiff MacFadden purchased a house from defendant Louf in Craven County.  MacFadden hired a 
home inspector to conduct an inspection of the property prior to closing.  The inspector’s written 
inspection report instructed MacFadden to have a roofing contractor inspect the roof because there was 
potential for water to pond above the kitchen/breeze-way area.  Among other things, the inspector’s 
report noted water staining to the chimney from the attic area, previous water leakage at the rear porch, 
and sagging, deflection and general unevenness at various portions of the flooring system.  
Notwithstanding the inspector’s recommendations, MacFadden elected to forego any further 
investigations and closed on the transaction. 
 
MacFadden later sued Louf for alleged undisclosed defects in the property.   
 
MacFadden’s complaint included claims for unfair and deceptive trade practices, fraud and negligent 
misrepresentation.  MacFadden also claimed that she relied on Louf’s Residential Property Disclosure 
Statement and a letter from a representative of a sheet metal company to a previous potential buyer of 
the property stating that there were no leaks in the home, which MacFadden allegedly received in a 
packet of documents during her first viewing of the property.  MacFadden offered no evidence to show 
that the [sheet metal] letter existed, and theorized that the missing letter was a “false roof report” that 
had been forged.   
 
And the Court Said … 
 
 
NOTES for your consideration:  The decision of the Court of Appeals stated, in part, “Despite the 
finding of the home inspection report Plaintiff (MacFadden) argues that she relied on the Residential 
Disclosure Statement completed by Defendant (Louf), and a letter from Steve (last name omitted in 
these materials) of (name omitted in these materials) Sheet Metal Company, to Mr. Hood, a previous 
potential buyer which stated that there were no leaks in the home.  Plaintiff contends that this letter 
was in a packet of documents at her first viewing of the home.  However, any reliance on these items 
would have been unreasonable in light of her own home inspection report which recommended that 
she have the roof evaluated by a roofing contractor and that she inquire or monitor the other problem 
area.  Moreover, Plaintiff offered no evidence to show that the letter referencing no leaks existed, even 
though two other letters from Steve to Mr. Hood were produced and these letters indicated that there 
were leaks in the roof.  In order to explain the absence of this letter, Plaintiff argues that the missing 
letter was a forged document which was destroyed by Defendant.  However, as pointed out earlier, 
even assuming arguendo (for the sake of argument) that this letter did exist, Plaintiff could not have 
reasonably relied upon the letter in light of her own home inspection report outlining all of the 
problems with the home.  Notwithstanding the recommendations of her own inspection report, Plaintiff 
elected to forego any further inquiry and consummated the contract.” 
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MacFadden v Louf 
OUTCOME: 
Plaintiff MacFadden __________ 
 
The trial court granted Louf’s motions for summary judgment on all of MacFadden’s claims. 
 
MacFadden appealed. 
 
The Court of Appeals first addressed plaintiff’s argument that the trial court had erred in dismissing the 
unfair and deceptive trade practices claim.  The Court noted that it is well established in North 
Carolina that private homeowners selling their private residences are not subject to liability for unfair 
and deceptive trade practices because such sales are not in or affecting commerce.  MacFadden 
contended that the “homeowner exception” should not apply to Louf because she [Louf] had purchased 
and sold several different homes. 
 

NOTE:  In support of this claim, MacFadden cited the case of Bhatti v Buckland, 400 S.E.2d 440 
(1991).  However, the Court distinguished MacFadden from Bhatti on the basis that the 
defendant (Buckland) in the Bhatti case failed to establish that he was selling his own residence. 

 
According to the Court, “the evidence here shows indisputably that Louf was a private party engaged 
in the sale of her residence.” 
 
The Court therefore upheld the dismissal of the unfair deceptive trade practices claim. 
 
The Court also upheld the dismissal of MacFadden’s fraud claim.  According to the Court, an essential 
element of fraud cause of action includes reasonable reliance on any misrepresentation or concealment.  
Any reliance on the content of the Residential Property Disclosure Statement or the alleged letter 
regarding no leaks was unreasonable as a matter of law in light of MacFadden’s own home inspection 
report outlining all of the problems with the home.  Likewise, since reliance is an element of a 
negligent misrepresentation claim, the Court also upheld the dismissal of that claim. 
 
CONCLUSION:  There was no basis for MacFadden’s suit against Louf. 
 
NOTE:  The decision of the Court of Appeals stated, in part, “Under section 75-1.1 of the NC General 
Statutes, “unfair or deceptive acts or practices in or affecting commerce, are declared unlawful.”  Thus, 
to prevail in a cause of action for unfair and deceptive trade practices, a plaintiff must show that the 
matter was in or affecting commerce.  It is well established in North Carolina that ‘private 
homeowners selling their private residences are not subject to unfair and deceptive practice liability’ ”. 
 
NOTE:  In a companion appeal, the Court of Appeals upheld the trial court’s grant of sanctions against 
MacFadden and the award of $7,500 in attorney’s fees to Louf’s attorney.  The trial court concluded 
that MacFadden’s unfair and deceptive trade practices claim was frivolous and malicious because 
MacFadden knew or should have known that Louf was selling her residence and therefore not subject 
to the provisions of the North Carolina’s Unfair and Deceptive Trade Practices Act. 
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Contracts 
 

 
 
 

Manecke v. Kurtz 
731 S.E.2d 217 (N.C. Ct. App. 2012) 

FACTS: 
Manecke listed his house near Lake Norman for sale at $875,000 with Linda (listing agent).  Kurtz, the 
buyers/defendants, were residents of the Northeast, and they hired Tom to be their buyers’ agent in 
connection with their effort to locate a home in N.C. 
 

On August 22, 2010 Tom sent an email to Linda stating that he had an offer to purchase on the Manecke 
house...  He attached the standard NCAR Offer to Purchase and Contract (OTPC) signed by the Kurtzes, 
wherein the Kurtzes were offering $785,000.  Linda responded by email with a counteroffer of $845,000 
with an $8,000 ‘repair contingency’, apparently signed by the Manecke.  Tom replied to Linda’s email 
as follows:  “Mr. and Mrs. Kurtz are really excited about their new home and agree to the counteroffer.”  
On August 23, Tom emailed Linda a copy of the $20,000 earnest money deposit (EMD) check and to 
inform her that Mr. Kurtz would overnight the [actual] $20,000 EMD check and that he should have 
“the initialed changes to the contract tomorrow”.   
 

Two days later (Aug. 25), Linda sent an email to Tom asking about the status of the earnest money 
deposit.  Tom replied by email that he had received the deposit and that he would deliver it to Linda’s 
office the next morning (Aug. 26).  Tom also stated that he should have the initialed changes to the 
contract at that [same] time, that he would ask buyers to select an attorney for the closing and arrange 
for the home inspection.  Also, as per the buyers, Tom asked that the closing date [in the contract] be 
postponed from Sept. 30 to Oct. 15. 
 

The next day (Aug. 26), Kurtz informed Tom that they had changed their minds and were not going to 
sign the counteroffer and instructed Tom to tear up their EMD check.  Tom immediately telephoned 
Linda to inform her that the Kurtzes were no longer interested in purchasing the Manecke property.  
Apparently Manecke was unhappy, as he had received another offer for $850,000 that he had rejected 
based upon his negotiations/communications with the Kurtzes.  ( Note that the court’s decision does not 
address whether or not Manecke attempted to contact buyer #2 in attempt to revive those negotiations. 
 

Three months later (on Nov. 17), Manecke filed suit against Mr. and Mrs. Kurtz seeking specific 
performance of the contract and, in the alternative, recovery for breach of contract.  The Kurtzes 
responded with a motion for summary judgment arguing that no contract was entered into by the parties. 
 

Under the facts presented, there is no real argument that the buyers themselves did anything that could 
constitute agreement to the terms of Manecke’s counteroffer.  The basic issue presented by this case is 
whether the actions of Tom, the buyers’ agent, created a binding contract between the parties. 
 

The law of agency in North Carolina provides that a principal will be bound by a contract made by its 
agent in three instances: 
 

1. When the agent acts within the scope of his or her actual authority;  
2. When a contract, although unauthorized, is ratified by the principal; or 
3. When the agent acts within the scope of his or her apparent authority. 

 

In North Carolina, absent special authority, a real estate agent does not have 
the power to bind his principal to a contract to convey real property. 

 

And the Court Said …  
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Manecke v. Kurtz 
OUTCOME: 
Plaintiff Manecke __________ 
 

Kurtz filed for summary judgment, which the trial court granted on Aug. 11, 2011.  Manecke appealed.  
 

The Court first looked to see whether the buyers had provided Tom with any actual authority to bind 
them to a real estate contract. 
 

The court noted that the standard buyer agency agreement approved by NCAR does NOT confer 
authority on agents to bind their principals to real estate contracts.  Manecke presented no evidence 
that the buyers had executed any other agreement, such as a Power of Attorney, granting Tom such 
authority. 
 

The court then considered the question of apparent authority.  Manecke argued that Tom’s emails to 
Linda, stating that the buyers had agreed to the counteroffer, and that he expected to receive the 
initialed copy of the contract, indicated that Tom acted with apparent authority to bind the buyers to 
the contract.  The Court of Appeals disagreed, stating there was no evidence that the buyers “held Tom 
out as possessing authority to bind them in contract or permitted Tom to represent himself as having 
such authority.” 
 
Finally, the court considered the third possibility, namely that by sending their agent (Tom) a copy of 
their earnest money check, the buyers had ratified a contract made by Tom.  The court concluded that 
because no contract had been entered into by Tom in the first place, there could be no such ratification. 
 
Manecke made one more argument in support of his claim that a contract was created – in that he 
claimed that the terms of the contract support the contention that a contract was entered into.  The 
contract language he referred to states that the offer shall become a binding contract on the date that 
the last one of the Buyer and Seller has signed the offer or the final counteroffer and such signing or 
initialing is communicated to the other side. 
 
The Court of Appeals noted that the emails from Tom never indicated that the counteroffer had been 
signed or initialed.  To the contrary, the emails only indicated when Tom expected to receive the 
signed or initialed contract.  This was clearly not sufficient to create a binding contract under the 
language of the contract itself. 
 
CONCLUSION: 
The Court of Appeals concluded their opinion of this case by writing “As Manecke (plaintiff/seller) 
has failed to establish that Kurtz (defendant/buyer) has entered into a contract binding them to the 
purchase of Manecke’s real property, we need not consider whether the writings provided were 
sufficient to satisfy the statute of frauds, a defense to the formation of a contract.  For the forgoing 
reasons, the trial court’s decision is affirmed.” 
 

Thus, Kurtz and Tom won!  Or did they?  How much time, sleep, worry, money … was lost … 
defending themselves? 
 

From what we as real estate brokers have always been taught about “when does an offer become a 
contract”, the outcome of this case should have been “crystal clear” from the beginning. 
 

One lesson to be learned from this case is that one can never be “too careful” as one [typically] never 
knows “the rest of the story”.  That is, what was the motivation of the ‘other’ side, namely, the 
plaintiff??? 
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Carson v Grassmann 
642 S.E.2d 537 (N.C. Ct. App. 2007) 

 
FACTS: 
In September 2005, the Carsons (Buyer) and the Grassmanns (Seller) entered into an Offer to Purchase 
and Contract (OTPC) whereby Buyer agreed to purchase Seller’s property in Kannapolis.  The Buyers 
paid a $15,000 earnest money deposit, which was held in the trust account of an attorney.  The “Other 
Provisions and Conditions” section of the contract contained the following provision: 
 

Buyer’s offer is contingent on the sale of their existing residence.  Buyer has requested, and Seller has 
agreed, that Seller will not accept any third-party offers for the purchase of the Property for a period of 
thirty days, as measured from constructive receipt of the Earnest Money Deposit, provided, however, that 
in the event Buyer has not demonstrated the satisfaction of the contingency on or before the 30th day, 
Seller shall be free to accept such offers thereafter, and any subsequent breach or inability to close this 
transaction by Buyer shall result in a forfeiture of the Earnest Money Deposit above. 

 

The Sellers did not accept any third-party offers on the property for the 30-day period, but Buyers were 
unable to sell their existing residence and did not close on the transaction with Sellers.  The Sellers 
refused to return the Earnest Money Deposit and the Buyers filed a declaratory judgment action.   
 

The parties filed cross motions for summary judgment. 
 

Who do you think is entitled to the $15,000 Earnest Monday Deposit? 
 

And the Court Said … 
 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
 

Parker v. Glosson 
641 S.E.2d 735 (N.C. Ct. App. 2007) 

 
FACTS: 
Plaintiff Parker (Buyer) and defendant Glosson (Seller) entered into a contract for the purchase and 
sale of 36-acres of real property in Davidson County, using the standard Agreement for Purchase and 
Sale of Real Property.  The Agreement named Doug and Sandy Glosson as sellers of the property, but 
only Doug Glosson signed the Agreement.  Paragraph 13 of the Agreement provided:  “This 
Agreement shall become an enforceable contract when a fully executed copy has been communicated 
to both parties.”  In January 2006, Buyer sued Seller, alleging breach of contract to sell the property.  
Seller filed a motion to dismiss the suit for failure to state a claim upon which relief could be granted.   
 
At the hearing of Seller’s motion, Seller argued that no valid contract existed between the parties 
because the Agreement, on its face, showed that the parties did not intend to be bound until both sellers 
and the buyer signed the document.  The Buyer argued that the Agreement satisfied the Statute of 
Frauds and that there were many outstanding questions of fact concerning Sandy Glosson and her 
interest in the property that made dismissal improper. 
 
What do you think?  Should the court dismiss the case against the Sellers? 
 

And the Court Said … 
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Carson v Grassmann 
 
OUTCOME: 
Plaintiff Carson __________ 
 
The trial court granted summary judgment for the Buyers (Carson), and the Sellers (Grassmann) 
appealed. 
 
On appeal, the Buyers cited case law for the proposition that an unambiguous contract must be 
construed as a whole, considering each clause and word with reference to all other provisions, and 
giving effect to each whenever possible.  The Sellers argued that the entirety of the “Other Provisions 
and Conditions” clause of the contract, and not just the first sentence, controls when and if the Buyers 
forfeit their earnest money deposit.   
 
According to the Court, the first sentence in the “Other Provisions and Conditions” section was a 
condition precedent.  A condition precedent is an event which must occur before a contractual right 
arises.  Breach or non-occurrence of a condition prevents the promise from acquiring a right, or 
deprives him of one, but subjects him to no liability.  The contract in question specifically made 
plaintiff-buyers’ offer contingent on the sale of their existing residence.  Since they never sold their 
existing residence, the contract with the defendants never came into effect, and assuming that the 
plaintiffs were not acting in bad faith, the defendants, as promised, acquired no rights under the 
contract.  The trial court had found as a fact that there was no evidence the Buyers had acted in bad 
faith in not satisfying the contingency.  Since the Sellers did not challenge the accuracy of this finding, 
it was binding on the Court of Appeals.   
 
CONCLUSION:  Thus, the judgment of the trial court was affirmed – so the Buyers were granted a 
return of their $15,000 earnest money deposit. 
 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
 
 

Parker v. Glosson 
OUTCOME: 
Plaintiff Parker __________ 
 
The trial court concluded that the complaint failed to state a claim upon which relief could be granted 
because there was no valid contract. 
The plaintiff-Buyer appealed. 
 
A divided Court of Appeals’ panel upheld the trial court’s decision.  The majority agreed with the 
Seller that the Agreement might be enforceable under the Statute of Frauds, but concluded that the 
issue was one of contract formation, not contract enforceability.  The majority held that since the 
contract was not fully executed, no contract had been formed between the parties as a matter of law.  
The dissenting member of the Appeals Court disagreed with the majority’s conclusion that Sandy 
Glosson’s purported failure to execute the Agreement was dispositive in dismissing plaintiff/Buyer’s 
allegations that a contract existed. 
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Ingersoll v. Smith 
647 S.E.2d 141 (N.C. Ct. App. 2007) 

FACTS: 
In January 2004, plaintiff-Ingersoll (Buyer) purchased a house from defendant-Smith (Seller) in Corolla.  
The property included an outdoor swimming pool which, because of winter weather, Buyer was unable to 
have inspected prior to closing the transaction.  Thus, Buyer and Seller entered into an escrow agreement 
that contained the following passage: 
 

“Whereas, Buyer has been unable to obtain a pool inspection of the swimming pool located on the 
property prior to closing due to the winter weather and desires to insure that, if problems are revealed 
by such an inspection, funds will be available to pay for correction of deficiencies, Sellers have 
agreed to provide funds for such purpose and this agreement documents the terms of such deposit.” 

 

“1. Amount of Deposit:  Seller and Buyer hereby deposit with the Depositary the sum of $500 in cash 
the “fund”, the receipt of which is hereby acknowledged by Depositary for deposit to Depositary’s 
regular trust checking account.” 

 

“2  Terms of Deposit:  Depositary shall hold the fund until Buyer, acting in good faith and within 
reasonable time not to exceed May 15, 2004, causes the pool to be prepared for use in the 2004 
season and inspects the pool for damage.  In the event that damages are revealed, the fund will be 
used to pay for such damages.” 

 

When a pool inspection was performed it was learned the pool needed repairs that would cost $8,600.  
The Buyer notified the Seller, but the Seller refused to pay anything over the $500 in the escrow account.   
 

Buyers sued Sellers, arguing that the escrow agreement was not intended to be the total commitment and 
liability of Seller.  Seller’s answer and motion for summary judgment on the pleadings refuted this claim. 
 

Who do you think the court should favor?  Order Seller to pay for said repairs or limit Seller’s obligation 
to the sum in escrow? 
 And the Court Said … 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
 

Edwards v Taylor 
643 S.E.2d 51 (N.C. Ct. App. 2007) 

FACTS: 
Bobby Ray and Laura Edwards (Buyers) contracted to purchase a house from Wayne and Wendy Taylor 
(Seller) in Sampson County.  Buyer contacted Bobby Gene Smith (Smith), the owner of The Home 
Inspector, Inc., via telephone, and contracted via telephone, for Smith to do a home inspection for 
$288.00.  After performing the home inspection, Smith met Buyer in a shopping center parking lot one 
evening, where Smith gave Buyer the inspection report and Buyer paid Smith the agreed upon $288.  
Smith then gave Buyer a home inspection contract [as required by law] to sign, which both Buyers and 
Smith signed.  Among other things, the contract included an arbitration clause that required the parties to 
arbitrate any dispute arising out of the inspection.   
 

The transaction closed and Buyers moved in.  Soon thereafter, Buyers called Smith to complain about a 
multitude of defects with the home, which resulted in the filing of a suit by the Buyers against Smith.  At 
some point during the suit, Smith files a motion seeking to compel arbitration pursuant to the home 
inspection contract.   
 

Do you think the court should order arbitration or not? 
 And the Court Said …  
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Ingersoll v. Smith 
OUTCOME: 
Plaintiff  Ingersoll __________ 
 

The trial court granted defendant-Seller’s motion, concluding as a matter of law that the terms of the 
Escrow Agreement were not ambiguous, and that the “application of the Statute of Frauds and/or the 
Parol Evidence Rule forecloses admission of prior or contemporaneous promises, conversations or 
agreements between the parties which would give rise to other inferences favorable to the plaintiff-
Buyer.”  The court also concluded that “the Escrow Agreement sets forth in plain language the limit of 
the Defendants’ obligation at $500.00” 
 

The plaintiff-Buyers appealed. 
 

CONCLUSION:  The NC Court of Appeals agreed with the trial court’s conclusions and affirmed its 
ruling. 
 
In so doing, the appeals court stated, in part, “…we agree with the trial court that the relevant 
contractual provisions need no clarification.  It states “In the event that damages are revealed, the fund 
will be used to pay for such damages.””  The court went on to state, “Holding that this agreement 
created an unlimited obligation on the part of defendants to pay for repairs to the pool regardless of 
their cost would twist the clear meaning of the agreement and commit defendants to a monetary 
obligation they did not agree to undertake.” 
 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
 

Edwards v Taylor 
OUTCOME: 
Plaintiff  Edwards __________ 
 

The trial court denied Smith’s motion, and Smith appealed. 
 

Note that Smith’s home inspection contract contained the following agreement: 
“ARBITRATION:  Should the client believe that [name of home inspection firm] be liable for 
any issues arising out of this inspection, then clients shall communicate said issues in writing 
to [name of home inspection firm] within ten (10) days of the date of inspection.  If the issues 
cannot be resolved between the parties, both parties agree to submit the dispute to binding 
arbitration in accordance with the rules of the American Arbitration Association.  Arbitration is 
to be conducted by an arbitrator who is a full-time building inspector with a minimum of six 
(6) years’ experience as a building inspector.  The inspection will be judged in accordance with 
the North Carolina Standards of Practice and Code of Ethics”. 

 
On appeal, Smith argued that the trial court erred in denying the motion to compel arbitration.  The 
Court of Appeals disagreed, stating, in part, that N.C.G.S. section 1-567.2 requires that all agreements 
to arbitrate be in writing at the time of the agreement.   
 

CONCLUSION:  The Court concluded that Smith performed the home inspection on the basis of an 
oral contract.  Thus, under North Carolina law, the oral agreement could not contain an enforceable 
agreement to arbitrate.  Although the parties did sign a written agreement, the trial court properly held 
that the parties did not enter into a valid written agreement to arbitrate. 
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The Vue-Charlotte, LLC v. Sherman
719 S.E.2d 161 (N.C. Ct. App. 2011)

FACTS:
The Vue-Charlotte entered into two purchase contracts with two different potential purchasers of two 
separate condominiums in a new high-rise building in Charlotte.  Both purchasers subsequently backed 
out of their contracts and The Vue sued both parties for specific performance.  (NOTE:  The NC Court 
of Appeals combined these two cases and issued a single decision as to both as “the purchase 
agreements at issue are identical in all respects relevant to the issues on appeal”). 

The buyers contended that The Vue was limited to the monetary remedy described in the Default 
section of The Vue’s purchase contract, which read:

“If purchasers are in default 20-days after receipt of written notice from The Vue, then The 
Vue may declare the Agreement terminated and, may retain all Deposits, as liquidated and 
agreed-upon damages which The Vue shall be deemed to have sustained and suffered as a 
result of such Default …The provisions herein contained for liquidated and agreed upon 
damages are bona fide provisions for such and are not a penalty, the parties understanding and 
agreeing that The Vue will have sustained damages if a Default occurs, which damages will be 
substantial but will not be capable of determination with mathematical precision and, therefore, 
the provision for liquidated and agreed upon damages has been incorporated in this Agreement, 
as a provision beneficial to both parties.”

The purchasers contended that this provision precluded The Vue from seeking specific performance of 
the purchase contract.  As support, the purchasers pointed to another excerpt from the same section of 
the purchase contract, this one outlining purchasers’ remedies in the event of a default by The Vue.  
That section made it clear that purchasers would retain, “such rights as may be applicable in equity 
and/or under applicable law.”

Purchasers argued that because the agreements provide only that The Vue may recover liquidated 
damages in the event of Purchasers’ default, but provide that Purchasers are entitled to any available 
equitable remedies in the event of The VUE’s default, there are no remedies available to The VUE 
other than the liquidated damages.

And the Court Said …

NOTE:
The purchase contract used in these transactions were “in-house” contracts.

That is, The Vue did not utilize the 
NCAR-NCBA standard form contract as used by most NC REALTORS.
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The Vue-Charlotte, LLC v. Sherman 
OUTCOME: 
Plaintiff  The Vue-Charlotte __________ 
 
The Purchasers argued, and the trial court found, that because the agreements provide only that The 
Vue may recover liquidated damages in the event of Purchasers’ default, but provide that Purchasers 
are entitled to any available equitable remedies in the event of The VUE’s default, there are no 
remedies available to The VUE other than the liquidated damages, and the Court of Appeals agreed. 
 
The Court of Appeals noted that in interpreting a contract, its primary purpose is to ascertain the intention 
of the parties from “the expressions used, the subject matter, the end in view, the purpose sought, and the 
situation of the parties at the time.” 
 
The court noted that specific performance of a contract for sale of land is generally available to a seller, and 
that this liquidated damages provision does NOT, by its mere existence, preclude specific performance.   
 

However, the Court noted the clear difference in the language used in the Default section.  Where the 
agreement states that in the event of default by the purchasers, The Vue is entitled to liquated damages, the 
Default section specifically preserves for purchaser all equitable and legal remedies in the event of The 
Vue’s default.   
 
Specifically, the Court of Appeals decision states, in part, “… The VUE contends that the trial court’s 
interpretation of the agreements impermissibly inserts language into the agreements and “turns ‘may’ 
into ‘shall’ and requires The VUE to exercise a permissive remedy.  This is incorrect.  Rather than 
interpreting the agreements to provide that, upon default, The VUE shall terminate the agreements and 
shall retain the deposits, the trial court interpreted the agreements to provide that The VUE shall have 
the right to terminate the agreements and shall have the right to retain the deposits upon default.  That 
provision, along with the other provision in the “Default” section of the agreements providing that, 
upon default, Purchasers shall have such rights as may be available in equity or under applicable law, 
constitute the entirety of the agreements’ statement of the parties’ rights in the event of default.  
Accordingly, rather than impermissibly inserting language omitted by the parties, as The VUE 
suggests, the trial court’s interpretation of the agreements precludes insertion of additional rights – i.e., 
the right of specific performance – not provided in the agreements.  We hold that the trial court did not 
err by concluding that, as a matter of law, The VUE is precluded from enforcing the parties’ purchase 
agreements by specific performance.” 
 
 
CONCLUSION:  The court found the most reasonable interpretation in this case was that The Vue is 
limited to the remedy specified in the Default section.  Thus, the court was unwilling to give The Vue a 
right, i.e., the right of specific performance, not provided in the agreement itself. 
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42 East, LLC v. D.R. Horton, Inc. 
722 S.E.2d 1 (N.C. Ct. App. 2012) 

 
FACTS: 
In May 2006, 42 East and Horton entered into a Lot Purchase Agreement that anticipated Horton 
would purchase 273 fully developed residential lots owned by 42 East for a total purchase price of 
$10,828,300.  The initial Agreement provided for five successive closings with Horton purchasing at 
each closing an approximately equal number of lots. 
 
Within five business of the effective date of the Agreement, the parties executed an escrow agreement 
pursuant to which Horton deposited, as earnest money, a letter of credit with the escrow agent in the 
amount of $400,000 naming 42 East as the beneficiary.  The Agreement provided that in the event 
Horton defaulted in the performance of any of its obligations under the Agreement, then 42 East’s 
“sole and exclusive remedy” would be to receive payment of the letter of credit as liquidated damages. 
 
Horton’s obligation to close on the purchase of the lots was contingent on certain specified conditions, 
including the following:  “5(b) Conditions to Buyer’s Obligation to Close.  Buyer’s obligation to close 
on the purchase of Lots under this Agreement is contingent upon satisfaction of all the following 
conditions …(6) Seller shall deliver good and marketable title to the Property to Buyer and the Title 
Company shall be unconditionally prepared to issue a standard ALTA owner’s form title insurance 
policy insuring good and marketable fee simple title to the Property with a liability limit in the amount 
of the Purchase Price …”.Section 8 of the Agreement further provided that 42 East would have until 
closing to cure all title objections….  Section 9 of the Agreement allowed Horton a 60-day inspection 
period. 
 
The initial closing was to occur between Nov. 1, 2006 and Dec. 31, 2006.  The parties subsequently 
agreed to delay the initial closing to and the inspection period.  On Oct. 2, 2006, the attorney doing the 
title work for Horton, notified 42 East of Horton’s objections regarding the title of the property.  
Specifically, issues regarding an “18 foot Cart Path Easement” and “assignments of leases and rents to 
Four Oaks Bank there were never cancelled.” 
 
Investors Title prepared a commitment letter to Horton in Sept. 2006 with exceptions for which 
Investors Title would not be obligated to provide coverage if any claim were made on those 
exceptions. 
 
For a myriad of reasons, including  (1) the title issues, (2) delays of the project regarding sewer system, 
roadway design and grading, (3) a downturn in the real estate market (which led to Horton posting a 
$700 million loss for fiscal year 2007), and other factors, several amendments to the Agreement were 
negotiated over a period of time.   
 
In the end, the transaction ultimately did not close and in August 2008, 42 East sued Horton for breach 
of contract. 
 
And the Court Said … 
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42 East, LLC v. D.R. Horton, Inc. 
OUTCOME: 
Plaintiff 42 East __________ 
 

Following a bench trial, the court awarded 42 East $400,000 in liquidated damages. 
Horton appealed. 
 

Among other things, the court of appeals examined issues relating to Horton’s alleged waiver of a 
“time of the essence” provision and whether Horton had properly exercised a discretionary right to 
terminate the Agreement based on evidence acceptable to Horton that certain objections to title had 
been cured or removed.  The court of appeals ultimately vacated the trial court’s order and remanded 
the case to the trial court for further finding of fact and conclusions of law. 
 

The court concluded that the trial court needed to make additional findings of fact and conclusions of 
law as to whether the parties had entered into a fourth amendment to the Agreement because if they 
had, it would have had the effect of negating the “of the essence” provision in the third amendment.  
The court went on to state that if the trial court concluded that the fourth amendment had not been 
entered into, Horton would need to be able to prove that it had not waived the time of the essence 
provision. 
 

Horton argued that the agreement itself precluded a finding of an implied waiver of the “time of the 
essence” provision, pointing to another provision of the agreement which provided that any failure or 
delay to enforce any term of the agreement would not constitute a waiver of that term absent a written 
waiver of the provision.  The court rejected this argument, stating that a provision of a written contract 
can be modified or waived by a subsequent parol agreement or by conduct which leads the other party 
to believe the provision has been modified or waived.  This principal applies even where the agreement 
itself provides for any modification to be in writing, based on the view that a non-waiver clause itself 
can be waived like any other contract provision. 
 

Horton also argued that the trial court’s conclusion that Horton had not acted reasonably in terminating 
the agreement, based on the unacceptability of 42 East’s evidence that certain title objections had been 
cured or removed, was contrary to NC law.  There is extensive discussion in the court’s opinion 
describing and comparing the concepts of “good faith” and “reasonableness” and whether a party with 
a discretionary termination right to terminate a contract must employ one or both in exercising that 
right.  According to the court, a party with a discretionary right to terminate must act in good faith, that 
is, the termination must be based on actual dissatisfaction regarding the condition falling within the 
party’s discretion rather than for some other reason, such as general dissatisfaction with the terms of 
the contract.  As to whether a party must also act “reasonably” in exercising a discretionary right to 
terminate a contract, the opinion seems to conclude that a reasonableness standard does not apply in 
reviewing that party’s ultimate decision to terminate, but that it does apply in reviewing the process 
used by the party in deciding whether to exercise its discretionary right to terminate.   
 

CONCLUSION:  Thus, according to the court, the trial court must: (1) determine whether Horton 
acted in a reasonable manner with respect to receipt of 42 East’s evidence that all of the listed 
objections to title had been cured or removed, and (2) determine whether Horton had acted in good 
faith and in the exercise of honest judgment in deciding that it was dissatisfied with this evidence. 
 
NOTE:  The “Conclusion” in the NC Court of Appeals opinion stated, in part: “We, therefore, vacate 
the order [below] and remand for further findings of fact and conclusions of law.  The trial court is free 
to revisit those findings, although it is not required to do so, with the exception of the portions of the 
findings related to the [Old Republic] title insurance policy discussed [above].” 
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New  Construction 
 

 

 
 

Williams v. Houses of Distinction, Inc. 
714 S.E.2d 438 (N.C. Ct. App. 2011) 

FACTS: 
Williams contracted with defendant to build them a [new] vacation house on an oceanfront lot in 
Ocean Isle Beach, NC.  Construction was completed in April 2003, and starting shortly after that date, 
and continuing for several years thereafter, plaintiffs repeatedly noticed water leaking into their home.  
These leaks were reported to the builder and repairs were promptly made.  However, when the water 
leaks continued to occur in 2008, the plaintiffs hired a “Construction Consultant” who inspected their 
home and issued a report detailing various construction defects it believed to exist in the structure.   
 
In October 2008, plaintiffs filed suit alleging claims based on negligence, breach of contract and 
breach of warranty.  This plaintiff’s complaint stated, in part, that defendant: 

1. selected windows and doors that were not suitable for the location of the residence; 
2. failed to adequately flash or improperly flashed the residence; 
3. installed the decking membrane improperly; 
4. installed improperly all decking boards in violation of the manufacturer’s installation 

instructions; 
5. installed the vinyl siding and trim improperly; 
6. installed stucco located on the lower level of the residence improperly; 
7. constructed and installed stairs and other structural components improperly; and  
8. used metal fasteners that were not suitable for the environmental conditions existing at 

residence’s location. 
 
Defendant-builder filed a motion for summary judgment.  The motion asserted that plaintiffs’ 
negligence claims could not stand because the relationship of the parties was contractual in nature.  
The motion also asserted that plaintiffs’ contract and warranty claims were time-barred having been 
filed more than three years after the accrual of plaintiffs’ cause of action.   
 
On appeal, Plaintiffs contend that the trial court erred in granting summary judgement in favor of 
Defendant with respect to their: 

1. negligence claims. 
2. breach of contract and breach of warranty claims. 

 
And the Court Said … 
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Williams v. Houses of Distinction, Inc. 

 
OUTCOME: 
Plaintiff Williams __________ 
 
The trial court entered an order granting defendant’s motion and dismissing all of plaintiffs’ claims.   
Plaintiffs appealed from that order. 
 
The Court of Appeals affirmed the trial court’s ruling with respect to plaintiffs’ negligence claim.  The 
Court noted the general rule that ordinarily, a breach of contract does not give rise to a tort action by 
the promise against the promisor.  Although there are four exceptions to the general rule, the Court did 
not find any of those exceptions applicable.  Instead, the Court found that each of plaintiffs’ 
contentions of negligence related back to, and ultimately hinged on, defendant’s alleged failure to 
adequately honor its contractual obligation “to furnish all materials and equipment and to perform or 
furnish all labor to construct in a good and workmanlike manner.”   
 
Thus, the Court concluded that plaintiffs had no valid negligence claims against defendant. 
 
The Court of Appeals reversed the trial court’s grant of summary judgment on the breach of contract 
and breach of warranty claims.  After reviewing the evidence in the light most favorable to the 
plaintiffs, the Court ruled that there were sufficient issues of facts as to whether those claims were 
time-barred.  In reaching this conclusion, the Court distinguished the facts before it from the facts at 
issue in Pembee Mft. Corp. v. Cape Fear Constr. Co., 313 NC 488 (1985).  The Court seemed 
persuaded by the fact that the leaks experienced by the plaintiffs were intermittent rather than 
“recurring repeatedly”.  The Court also focused on defendant’s assurances to plaintiffs that the leaks 
had been corrected.  Similar assurances were given by the builder in Baum v. John R. Poore Builder, 
Inc., 183 NC App. 75 (2007) and the result there was the same:  the Court ruled that the running of the 
limitations period was an issue for the jury to determine. 
 
Thus, the Court concluded that plaintiffs had a valid breach of contract and breach of warranty claim 
against defendant, which allowed the parties to proceed to trial for final determination of damages. 
 
CONCLUSION:  This case demonstrates the difficulty of obtaining summary judgment based on the 
Statute of Limitations in a construction defect case.  The Court of Appeals is clearly reluctant to rule, 
as a matter of law, on the date physical damage to plaintiff’s property becomes apparent, or ought 
reasonably to have become apparent to the claimant. 
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Domingue v. Nehemiah II, Inc. 

703 S.E.2d 462 (N.C. Ct. App. 2010) 
FACTS: 
In August 2003, [defendant-builder] Nehemiah II completes construction of a [new] house for Boyles.   
 
In June 2005, Boyles contracts to sell this house to Domingue.  As part of their negotiations, Domingue 
enters into a “repair agreement” with Boyles to “correct all problems” with the house.   
 
In 2008, plaintiff Domingue files suit against defendant and fifty unnamed individuals who were 
alleged to be the agents or employees of Nehemiah II.  Plaintiff’s complaint sets forth two causes of 
action:  (1) negligence by all defendants in the construction of plaintiff’s residence located in Elizabeth 
City; and (2) breach of contract by defendants Nehemiah II, for failing to perform the construction with 
ordinary care and failing to repair construction defects. 
 
Although the record does not disclose how or when plaintiff discovered the alleged defects, plaintiff 
contends that defendants’ construction was not completed in a good and workmanlike manner and 
resulted in multiple defects in the residence including: damaged roof shingles requiring replacement of 
the roof or sections thereof; improperly installed or defective flashings that permitted water to intrude 
behind the siding; failure to properly waterproof doorjambs and install doors resulting in water 
intrusion, fungal growth, and damage to the subfloor; a defective foundation and defective floor joists 
that resulted in sagging floors, as well as cracked walls and tiles. 
 
Plaintiff alleges that these defects evidence that defendants breached their duty to plaintiff to exercise 
ordinary care in the construction of the residence and, that as a result of defendants’ negligent 
construction, defendants breached both the contract for the construction of the residence and the 
subsequent contract for correcting all defects (the ‘repair agreement’). 
 
Plaintiff alleged that he was the successor-in-interest to the Boyles and had standing to enforce any 
claims they might have arising under those contracts.  Defendant filed a motion to dismiss stating that 
plaintiff’s complaint failed to state a claim upon which relief could be granted.  
 
NOTE:  In this case the Court of Appeals considered the potential liability of a builder to a subsequent 
purchaser of a newly constructed dwelling. 
 

And the Court Said … 
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Domingue v. Nehemiah II, Inc. 
 
OUTCOME: 
Plaintiff Domingue __________ 
 
The trial court granted the defendant’s motion for dismissal.  Plaintiff appealed.  
The Court of appeals reversed the trial court’s dismissal of both the negligence and breach of contract 
claims. 
 
The Court of Appeals discussed whether, as a subsequent owner of the home, plaintiff had standing to 
assert a negligence claim against the builder.  The Court found the Supreme Court’s decision in Oates 
v. JAG, Inc., 314 NC 276 (1985) controlling.  In Oates, the Supreme Court reasoned that plaintiff’s 
claiming latent construction defects by a defendant-builder should not be denied relief in tort solely for 
lack of contractual privity with the builder.  The Oates court wrote: “[A] subsequent purchaser can 
recover in negligence against the builder of the property if the subsequent purchaser can prove that he 
has been damaged as a proximate result of the builder’s negligence.” 
 
The Court of Appeals rejected defendant’s argument that the holding in Oates is limited to cases where 
the builder violated a building code or where the defects in construction materially affected the 
structural integrity of the dwelling. 
 
The Court of Appeals also rejected the defendant’s contention that plaintiff’s lack of privity barred his 
breach of contract claims.  The Court of Appeals reached this conclusion because it found that plaintiff 
may in fact be an assignee of the Boyles’ breach of contract claims.  The general rule is that an 
assignee of a contractual right is a real party in interest and may maintain the action.  This rule has 
been followed in the context of a construction contract and a resulting claim for damages resulting 
from alleged construction defects. 
 
CONCLUSION:  The Court of Appeals found the record in the case unclear as to whether plaintiff is, 
in fact, an assignee of any possible contract claims that the Boyles may have had against the builder.  
Because the case arose in the context of a 12(b)(6) motion, the Court of Appeals said that it was bound 
to accept the allegations in plaintiff’s complaint as true, including the allegation that he is the Boyles’ 
successor-in-interest. 
 
This decision does not set forth any new law.  However, it is a reminder that a builder’s liability can 
extend to parties other than his original clients.  Real estate brokers may want to consider this fact, and 
the issue of potential claims against a builder, when dealing with the purchase or sale of a recently 
constructed residence. 
 
  

This NCREC approved CE elective book is provided by  
the NCREC approved Education Provider of this course  
for the sole purpose of CE education delivered  
in a synchronous distant learning format  
during the period July 1, 2020 - June 10, 2021.   
The reproduction and/or distribution of this material  
for any purpose other than as stated herein is strictly prohibited. 
 



23 

 
 

Property  Management 
 

 

 
 
 

Durham Hosiery Mill LP v. Morris 
720 S.E.2d 426 (N.C. Ct. App. 2011) 

 
FACTS: 
Durham Hosiery Mill (hereinafter referred to as “Durham”) is the owner and manager of an apartment 
complex in Durham, NC.  Morris was a tenant in the complex pursuant to a written lease agreement.  
The lease authorized the landlord to terminate the lease if the tenant permitted any additional person or 
party (tenant) to reside in the premises without first obtaining permission from the landlord. 
 
Durham began to suspect that Morris was allowing her daughter and grandson to reside in the leased 
apartment, though she had not sought prior permission from the landlord for such.   
 
After complying with the applicable lease notice requirement, the landlord filed a summary ejectment 
action alleging that Morris had violated the terms of her lease with landlord. 
 
And the Court Said … 
 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
 

Lampkin v. Housing Management Resources, Inc. 
725 S.E.2d 432 (N.C. Ct. App. 2012) 

 
 
FACTS: 
On January 15, 2010, Lampkin, a four-year old girl, was playing on a playground at the apartment 
complex where she lived.  There was a chain-link fence between the apartment complex and the 
adjacent property, but there were portions of the fence that were broken.  Lampkin passed through one 
of the broken portions to play on a frozen pond on the adjacent property.  When the ice on the pond 
broke, Lampkin fell into the water and sustained permanent brain injury. 
 
In 2011, Lampkin’s father filed suit, not against the owner of the pond property but against the owner 
of the apartment complex and the property manager.  His complaint alleged that the owner of the pond 
property had previously notified the property manager that children from his apartment complex were 
coming through the fence and onto her property, and that she was concerned that someone would get 
hurt. 
 
The legal theory relied upon was that the owner and the manager of the apartment complex were 
negligent when they failed to maintain a barrier between their property and the pond.   
 
And the Court Said … 
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Durham Hosiery Mill LP v. Morris 
OUTCOME:     
Plaintiff Durham Hosiery __________ 
 

The Magistrate who heard the case dismissed the landlord’s complaint.  The landlord appealed to the District Court for a trial 
de novo (defined as: A new trial on the entire case – that is, on both questions of fact and issues of law – conducted as if there 
had been no trial in the first instance).  After hearing the evidence, the District Court judge concluded that neither the daughter 
nor grandson resided in the leased premises and that the tenant was not in material breach of the lease.  The judge filed a written 
judgment which set forth findings of fact and conclusions of law and dismissed the summary ejectment action. 
 

In its appeal, the landlord argued that the trial court had incorrectly required it to establish Morris’ breach of the lease by “clear, 
cogent and convincing evidence.” 
 

The Court of Appeals reviewed the record and found that the trial judge had indeed mentioned, several times, Durham’s failure 
to provide “clear, cogent and convincing evidence” of the Morris’ breach.  The Court of Appeals concluded that the trial court 
had applied that standard. 
 

The Court of Appeals noted that Article 3 of the Landlord and Tenant statute (dealing with summary ejectment) specifically 
provides that if plaintiff (Durham) proves his case by a preponderance (greater than 50%) of the evidence, the magistrate shall 
give judgment that tenant (Morris) be removed from, and plaintiff put in possession of, the demised premises. 
 

While the law provides for a magistrate’s decision to be appealed for a trial de novo, the Court of Appeals noted that there is 
nothing in the law stating that the burden of persuasion at the trial de novo should be different.  Under the circumstances, the 
court found that the district court must apply the same standard as the magistrate. 
 

The court also noted that in North Carolina, the general rule is that a preponderance of the evidence [required] quantum of 
proof applies in all civil cases unless a different standard has been adopted by the General Assembly or approved by the North 
Carolina Supreme Court.  Here, the court found no evidence that either the General Assembly or the Supreme Court had 
mandated a higher standard of proof for this type of case.   
 

CONCLUSION: The court concluded the trial court’s judgment must be vacated and the matter remanded to trial court. 
~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 

 

Lampkin v. Housing Management Resources, Inc. 
OUTCOME:     
Plaintiff Lampkin __________ 
 

The defendants moved to dismiss the complaint and the trial court granted that motion.  The Court of Appeals affirmed the trial 
court’s holding.   
 

In reaching its decision, the Court first noted that general rule for owner liability in North Carolina – a landowner owes a duty 
to those on its land to “exercise reasonable care in the maintenance of its premises.” 
 

The Court considered the “attractive nuisance doctrine”.  Under that doctrine, the owner of a pond has a duty to protect against 
injury where the landowner knows (or should know) that children gather and play at the pond.  Lampkin’s father contended that 
a similar duty to protect against injury should be imposed on the owner of property adjacent to the attractive nuisance, at least 
in those cases where the landowner is on notice that children from his property have already been attracted to the nuisance. 
 

The Court of Appeals rejected this argument.  It held that a landowner’s duty of reasonable care does not extend to guarding 
against injury caused by a dangerous condition on a neighboring property.  For one thing the court found that imposing such a 
duty would shift the burden of making the dangerous condition safe from the owner of that condition, who has exclusive control 
over the use of their land, to the owner of the adjacent property, who has no control.  The court concluded that the duty to 
protect from a condition on property arises from a person’s control of the property; in the absence of control, there is no duty. 
 

Courts in other states have considered similar cases and not all have reached the same result.  In New Mexico, California and 
Montana, courts have held that landowners do have a duty to prevent access to a dangerous off-site condition over which they 
have no control.  What these decisions demonstrate is that this case presents a difficult issue where reasonable minds can differ. 
 

Another issue discussed by the Lampkin court is whether, even conceding that a landowner has no duty to erect a fence to 
prevent access to a neighboring pond, the landowner may assume a duty to protect against injury by a course of conduct that 
includes erecting a fence for the purposes of security.  The Court noted that while an “assumption of duty” doctrine is 
recognized in North Carolina, it is only applicable where the party affirmatively demonstrates a willingness to take on (or 
assume) a duty. Conclusion:  Here, the courts said that merely owning a fence was not enough.   
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Martin v. Kilauea Properties, LLC 
715 S.E.2d 210 (N.C. Ct. App. 2011) 

 
FACTS: 
Defendant (Kilauea) purchased a residence in Carolina Beach, NC in January 2005.  The property was 
divided into two apartments, with the second-floor apartment accessible only by a staircase which 
ended in a porch and deck that partially wrapped around the second-floor apartment.   
 
When Kilauea purchased the property both apartments were rented, and those rentals continued under 
Kilauea’s ownership..  The tenants in the downstairs apartment [Amy and Justin] subsequently moved 
into the upstairs apartment when it became vacant six (6) months later. 
 
In April 2006, [plaintiff] Martin was visiting her friend, [tenant] Amy, who now resided in the upstairs 
apartment.  During the visit, Martin went out onto the [upstairs] deck to smoke a cigarette.  While 
walking around, Martin stepped into a corner of the deck that previously held a [flower] planter box.  
That portion of the deck immediately gave way, causing Martin to fall to the ground below.  Martin 
suffered a neck fracture and lacerations to her arm. 
 
In November 2008, Martin sued the defendant landlord/owner (Kilauea), alleging that defendant was 
negligent in maintaining a leased property in unsafe condition.  [NOTE:  No claim was filed against 
tenants Amy or Justin].   
 
More particularly, Martin contended that, as a residential landlord, Kilauea: 
 

1. failed to properly delegate to the tenant the sole responsibility to repair hazardous conditions and 
defects to its property and that Kilauea had a duty to protect third-parties from hazardous 
conditions on the property when such individuals were lawful visitors on the premise, and 

 
2. owed her a duty to protect against hazardous conditions on the leased premises.  Namely, because 

the planter box on the deck existed when Kilauea purchased the property, Kilauea had a duty to 
ensure the safety of that area. 

 
Defendant Kilauea filed its answer denying Martin’s allegations of negligence, and it raised the issues 
of contributory negligence on behalf of Martin. 
 
And the Court Said … 
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Martin v. Kilauea Properties, LLC 
 
OUTCOME: 
Plaintiff Martin __________ 
 
The trial court granted the defendant’s motion for summary judgment on all counts. 
Martin appealed. 
 
On appeal, Martin argued that the defendant had a duty to protect third parties from hazardous conditions 
on the property when such individuals were lawful visitors.  
 
The court noted that NCGS 42-42(a)(2) requires a landlord to “make all repairs and do whatever is 
necessary to put and keep the premises in a fit and habitable condition,” and that under Section 42-42(b) 
“[t]he landlord is not released of his obligations under any part of this section by the tenant’s explicit or 
implicit acceptance of the landlord’s failure to provide premises complying with this section, whether done 
before the lease was made, when it was made, or after it was made …”.   
 
However, a landlord must have knowledge, actual or imputed, or be notified, of a hazard’s existence 
before being held liable in tort.  In this case, no evidence of the defective condition existed at the time 
the apartment was leased.   
 
According to tenant Amy, the planter box contained dirt and a terra cotta pot, and was on an unused 
part of the deck.  This part of the deck was in this condition at the time the defendant [Kilauea] 
purchased the property and during Amy’s tenancy.  However, one week prior to the accident, Justin 
removed the dirt and pot from this area.  Amy and Justin discussed the potential danger but did not 
notify defendant Kilauea of the situation or warn Martin during her visit. 
 
The court concluded that since the defendant Kilauea had no knowledge of the planter area being 
potentially hazardous due to the alterations of it, defendant Kilauea had no duty to protect Martin from 
such a risk.   
 
The court also dismissed Martin’s argument that the deck was a common area for which Kilauea owed 
a duty of maintenance.  The court stated that since the upstairs deck was utilized exclusively by the 
upstairs tenant, it was not a common area, and the court pointed out that in any event, since the 
hazardous nature of the planter area was not reported to defendant Kilauea, it had no way of knowing 
about the risk until Martin fell.   
 
CONCLUSION:  The court upheld the trial court’s entry of summary judgment for defendant Kilauea on 
all counts. 
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Davenport v. D. M. Rental Properties, Inc. 
718 S.E.2d 188 (N.C. Ct. App. 2011) 

FACTS: 
Davenport was a tenant in a 20-lot mobile home park in Gaston County.  In the summer of 2009, 
another tenant in the park (Herrin), who was intoxicated, began an altercation with Davenport that 
eventually resulted in Davenport being doused with gasoline and set on fire. 
 

Davenport sued the manager of the park, alleging that he: (1) negligently failed to take measures to 
make the property safe; (2) negligently leased the property to Herrin; and (3) negligently failed to evict 
Herrin.   
 

The park manager denied any negligence and asserted several affirmative defenses, including the 
intervening criminal conduct of a third party.   
 

And the Court Said … 
~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 

 

Foreclosure of a Lien by 
Five Oaks Recreational Association, Inc. v. Horn 

724 S.E.2d 98 (N.C. Ct. App. 2012) 
FACTS: 
Five Oaks Recreational Association is a NC nonprofit corporation that maintains recreational facilities 
for property owners in the Five Oaks Community.  Horn is a property owner and member of Five 
Oaks.  Horn fell behind on his assessment payments.  Five Oaks notified Horn that failure to pay the 
assessments owed would result in Five Oaks filing a claim of lien against Horn’s property and that 
possible institution of a foreclosure proceeding.  Horn did not pay the assessments. 
 

Five Oaks mailed Horn a copy of a claim of lien that it was in the process of filing.  The notice 
indicated that the lien was for $611.00 in past-due assessments and $225.00 in attorney’s fees.  The 
claim of lien was filed October 15, 2010.  On November 5, 2010, Five Oak’s lawyer received a check 
from Horn for $611.00.  There was a handwritten message on the “memo” line on the check that was 
difficult to decipher, but Horn later claimed the message said “full payment.”  The office assistant who 
processed the check indicated that the check was not accompanied by any note or correspondence 
indicating that it was for payment in full. 
 

The check was endorsed and processed on November 9, 2010 and a foreclosure proceeding was 
instituted that same day.  At the foreclosure hearing, Horn asserted that the notation on the check and 
its subsequent processing constituted an “accord and satisfaction”, thereby satisfying his debt and 
precluding foreclosure.  (NOTE: “accord and satisfaction” is defined as: An agreement to substitute for 
an existing debt some alternative form of discharging that debt, coupled with the actual discharge of 
the debt by the substituted performance.  The new agreement is called the accord, and the discharge is 
called the satisfaction.) 
 

The clerk of court disagreed, concluding that there was no accord and satisfaction as a matter of law, as 
the notation was illegible and insufficient to notify Five Oaks that it was tendered as payment in full.  
The clerk authorized Five Oaks to proceed with the foreclosure and Horn appealed to the superior 
court. 
 

And the Court Said … 
  

This NCREC approved CE elective book is provided by  
the NCREC approved Education Provider of this course  
for the sole purpose of CE education delivered  
in a synchronous distant learning format  
during the period July 1, 2020 - June 10, 2021.   
The reproduction and/or distribution of this material  
for any purpose other than as stated herein is strictly prohibited. 
 



28 

 

Davenport v. D. M. Rental Properties, Inc. 
 

OUTCOME:     Plaintiff  Davenport __________ 
The trial court granted the park manager’s motion for summary judgment and the plaintiff appealed. 
The Court of Appeals affirmed the trial court decision. 
 

With respect to the landlord’s failure to take security measures, i.e., install security cameras or hire guards, the 
court noted the general rule – a landlord has a duty to exercise reasonable care to protect his tenants from third-
party criminal acts that occur on the premises, if such acts are foreseeable.  The court assumed, for purposes of 
argument, that plaintiff presented sufficient evidence to raise a ‘triable issue of fact’ as to whether an assault by 
Herrin was foreseeable such that the manager had a duty to exercise reasonable care to prevent that assault.  
However, the Court focused on another element of every negligence claim – proximate cause. 
 

The court considered whether the failure to take security measures was the actual and proximate cause of 
Davenport’s injury.  After recounting the details of Herrin’s condition on the night of the assault, the court 
concluded that any reasonable safety measures taken by the landlord would not have prevented Herrin’s attack 
on Davenport.  In the court’s words – “Herrin would not have been deterred by any reasonable safety measures 
on Defendants’ property.” 
 

The Court turned to the claim for negligent leasing.  Citing the rational for a recent decision out of 
Massachusetts, the court refused to impose on landlords any obligation for screening potential tenants, or any 
liability for failure to do so. 
 

Finally, on the claim of negligent failure to evict, the court noted that it had never before expanded the concept 
of a landlord’s duty to protect to include a duty to evict an unruly tenant.  The court said that were it to do so, 
the foreseeability of future criminal act by the tenant, as shown by evidence of relevant prior criminal acts by 
the tenant on the premises, would logically be the test for determining the existence of the duty.  On the facts 
before it, the court refused to impose such a duty on the park manager.  While the evidence did not portray 
Herrin as a model tenant, it did not indicate a propensity for violence at the level of his attacked on Davenport. 
 

CONCLUSION:  The court noted that while Section 59.1 of the North Carolina’s landlord-tenant statute does 
give landlords the power to evict a criminal on an expedited basis, that statute does not mandate that landlords 
take such action nor does it impose liability on a landlord for failing to evict. 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
Foreclosure of a Lien by Five Oaks Recreational Association, Inc. v. Horn 

 

OUTCOME:   Plaintiff  Five Oaks  __________ 
The trial court granted Five Oak’s motion for summary judgment.  The court concluded that there was no 
accord and satisfaction as a matter of law, finding that the notation on the check was illegible, that there was no 
evidence of a dispute over the amount of the check, and that the amount demanded by Five Oaks was for a sum 
certain.  Horn appealed. 
 

As a preliminary matter, the court of appeals concluded that Five Oaks was authorized under the NC Planned 
Community Act to file and foreclose a lien for delinquent assessments.  As to Horn’s defense of accord and 
satisfaction, the court cited the NC Supreme Court’s definition: 

An accord and satisfaction is compounded of the two elements enumerated in the term.  “An ‘accord’ is an agreement 
whereby one of the parties undertakes to give or perform, and the other to accept, in satisfaction of a claim, liquidated 
or in dispute, and arising either from contract or tort, something other than or different from which he is, or considers 
himself, entitled to; and a ‘satisfaction’ is the execution, or performance, of such an agreement.” 

 

Other cases cited by the court stressed the necessity of there being a dispute concerning the debt in order for 
there to be an accord between the parties.  In this case, the court concluded that there was no evidence of a 
dispute concerning Horn’s debt to Five Oaks.  Horn had not replied to Five Oaks’ demand letters, he gave no 
indication to Five Oaks that he disputed the debt, and the check was not accompanied by a letter or any 
documentation indicating that Horn disputed the debt. Absent other evidence, the notation on the “memo” line 
on the check was not sufficient to constitute a dispute for purposes of accord and satisfaction. 
 

CONCLUSION:  The court upheld the trial court’s summary judgment order in favor of Five Oaks. 
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Compensation  Issues 
 

 
 
 

Weber, Hodges & Godwin 
Commercial Real Estate Services, Inc. v Cook 

NC App. LEXIS 2007 2082 (N.C. Ct. App. 2007) 
 
FACTS: 
Cook (Defendant Seller) owned a commercial tract of land in Boone.  In April 2002 they entered into a 
1-year exclusive right to sell listing agreement with the Plaintiff Brokerage (Firm).  The agreement 
provided for a ten percent commission payable on the gross sales price of the property.  The listing 
agreement was renewed at the end of the first year for an additional term of two years, which expired 
in May 2005.   
 
Paragraph 6(a) of the listing agreement provided: 
 

EXCLUSIVE RIGHTS:  Seller agrees to cooperate with Listing Agency (or agents acting 
for or through it) to facilitate the sale of the Property.  The Property may be shown only by 
appointment made by or through Listing Agency.  Seller shall refer to Listing Agency all 
inquiries or offers it may receive regarding this Property.  Seller agrees to cooperate with 
Listing Agency in bringing about a sale of the Property, to furnish Listing Agency with a 
copy of any lease or master lease affecting the Property and to immediately refer to Listing 
Agency all inquiries by anyone interested in the Property.  All negotiations shall be 
conducted through Listing Agency.  Listing Agency shall be identified as the contact firm 
with all state and local economic development agencies being notified of the Property’s 
availability. 

 
Paragraph 6(c) of the listing agreement also contained a “protection period” which read: 
 

LATER SALE TO PROSPECT:  if within 120 days after the expiration of this exclusive 
listing period Seller shall directly or indirectly sell or agree to sell the Property to a party to 
whom the Listing Agency has communicated concerning the Property during this exclusive 
period, Seller shall pay Listing Agency the same commission to which it would have been 
entitled had the sale been made during the exclusive listing period; provided, that the names 
of prospects are delivered or postmarked to the Seller within 25 days after the expiration of 
the exclusive listing period. 

 
In early 2005, while the listing agreement was still in effect, Cook was contacted by Patel, a local hotel 
developer.  Cook failed to inform Firm that they were discussing the property with Patel.  In August 
2005, during the protection period (specifically, 93-days after the expiration of the listing agreement), 
Patel, through Boone Hospitality, LLC, purchased the property for $1,825,000.  Firm demanded 
payment of its commission and Cook refused.  Firm filed suit to recover the commission.   
 

And the Court Said … 
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Weber, Hodges & Godwin Commercial Real Estate Services, Inc. v Cook 

 
 

OUTCOME: 
Plaintiff  Weber, Hodges & Godwin  __________ 
 
In September 2006, a jury returned a verdict for the plaintiff Firm for $178,550 and the court entered 
judgment on the verdict.   
 
In early October 2006, defendant Cook moved for judgment notwithstanding the verdict or for a new 
trial.  In late October 2006, the trial judge denied Cook’s motion and defendant Cook appealed both 
the judgement and the trial court’s order. 
 
On appeal, Cook argued that the trial court erred in denying their motion for judgment notwithstanding  
the verdict on the ground that the evidence was legally and factually insufficient to support a finding of 
damages against them.   
 
The Court of Appeals disagreed, finding that: 
 

1. plaintiff Firm had presented evidence of a sale within the applicable time period 
of the listing agreement;  

2. the sales commission due plaintiff Firm;  
3. the defendant Cook’s breach of the listing agreement by competing with plaintiff Firm; and  
4. the plaintiff Firm’s damages as a result of the defendant Cook’s breach. 

 
The Court thus found no error in the jury verdict, the trial court’s judgment thereon, or the trial court’s 
denial of their motions for judgment notwithstanding the verdict (JNOV) or new trial. 
 
CONCLUSION:  Firm prevails and is paid [basically] as per the terms of the listing agreement.  
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Resort Realty of the Outer Banks, Inc. v Brandt 
593 S.E.2d 404 (N.C. Ct. App. 2004) 

 
FACTS: 
Defendant Brandt – husband and wife as (Seller) – owned adjacent oceanfront lots.  When the property 
was condemned due to beach erosion, Brandt decided to relocate to another oceanfront property.  In 
September 1997, Brandt met with Agent (Charles) of Resort Realty (Firm).  Prior to this meeting, 
Brandt had conversations with Billy, who had offered to buy the property for $290,000.  Brandt 
informed Charles of this offer and Charles indicated that the offer was too low. 
 
On Sept. 19, 1997 Brandt entered into a listing agreement with Resort.  The listing price was $450,000.  
The listing agreement was for a period of six months, contained a 60-day “protection period”, and 
included a condition that read “the sale of this property is subject to a 1031 Tax Free Exchange.” 
 
While marketing the lots, Charles attempted to locate a suitable replacement property to comply with 
the 1031 Tax Deferred Exchange requirement.  During the listing period, Resort received numerous 
offers, all of which were submitted to Brandt, including a full price offer by Rose (Buyer).  Brandt did 
not accept any of the offers, telling Charles they could not accept any offers until they had identified a 
suitable 1031 replacement property.  Rose subsequently attempted to negotiate directly with Brandt, 
but Brandt told Rose he had to work through Charles, resulting in Rose withdrawing his offer. 
 
One week prior to expiration of the listing agreement, Charles faxed to Seller [yet] another full price 
offer (from Haskell), which Brandt never responded to, later claiming the fax was illegible and that 
Charles had not located a suitable 1031 replacement property.  Upon expiration of the listing 
agreement (in March 1998), Charles provided Brandt a list of individuals whom he had introduced to 
Brandt’s property during the term of the listing agreement.  Charles [and Firm] also demanded a 
commission payment from Brandt, claiming they had fulfilled his duties under the terms of the listing 
agreement. 
 
The 60-day protection period ended in May 1998.  In July 1998 Rose purchased the lots from Brandt 
for $425,000, and Brandt later completed the 1031 tax deferred exchange. 
 
The replacement property used to complete the 1031 exchange was located in Fairfax County, 
Virginia, and was owned by a Virginia corporation, of which Brandt was the sole shareholder.  Thus, 
Brandt had owned and controlled, during the entire listing period, the property that ultimately was used 
to satisfy the 1031 tax deferred exchange in connection with this transaction. 
 
Resort sued Seller Brandt, seeking payment of the commission as stated in the listing agreement. 
 
And The Court Said … 
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Resort Realty of the Outer Banks, Inc. v Brandt 
 

OUTCOME: 
Plaintiff  Resort Realty __________ 
 
The trial court determined that Brandt had conspired with Rose to avoid payment of the commission 
and so awarded Resort Realty its full commission. 
 
Defendant Brandt (Seller) appealed. 
 
The NC Court of Appeals affirmed the ruling of the trial court. 
 
The first issue considered by the court was whether Resort had produced a ready, willing and able 
buyer, despite the agreement’s requirement of a 1031 exchange.  Under the terms of the listing contract 
utilized in this transaction, Resort was entitled to the stated commission once they procured a 
purchaser who was ready, willing, and able to buy the property at the terms set forth in the listing 
agreement.  Since Rose was obviously “ready, willing, and able” to purchase the property, the court 
determined that Resort had satisfied this requirement. 
 
The Court next considered whether the 1031 language in the listing agreement established a duty upon 
Charles to find a replacement property to allow Brandt to complete the exchange.  The Court found 
that the 1031 language in the listing agreement merely put Resort on notice that a buyer could be 
rejected if a suitable replacement property could not be identified.  The Court dismissed the argument 
that the 1031 language in the listing agreement imposed any sort of a duty upon Charles, and instead 
stated that the language required Brandt to employ good faith in identifying a replacement property. 
 
Next, the Court considered whether the evidence supported the trial court’s ruling that Brandt and Rose 
had conspired to deprive Resort of a commission.  The Court found that a conspiracy requires a 
showing of an agreement between two or more parties, and there was no evidence of such agreement 
here.  However, the Court ruled that the evidence still supported the commission award to Resort.  The 
evidence showed that the Brandt and Rose had many discussions prior to the expiration of the listing 
agreement, and also that the replacement property used to complete the 1031 exchange had been under 
the control of Brandt since the early 1990s.  The sale agreement between Brandt and Rose also 
contained an indemnity clause that Rose would be responsible for all fees, costs, and commissions over 
$10,000 if Resort tried to collect a commission.  Further, Brandt had failed to respond to a full price 
offer received prior to the expiration of the listing agreement.  All of this led the Court to conclude that 
Brandt had acted in bad faith to prevent the identification of a replacement property identified in the 
listing agreement so as to avoid paying a commission.  Thus, the Court found that Resort had fulfilled 
the terms of the listing agreement and so was entitled to recover its commission. 
 
Finally, the Court considered whether Resort was the procuring cause of the sale.  In NC, a broker is 
considered the procuring cause if the broker sets in motion “a series of events which, without break in 
their continuity, result in the … sale or exchange of the principal’s property.”  Resort introduced the 
Rose to the property after Rose had noticed the “for sale” sign on the property.  This led to the chain of 
events which ultimately resulted in Rose purchasing the property.  The Court ruled that Resort was the 
procuring cause of the sale, and so affirmed this ruling by the trial court as well. 
 
CONCLUSION:  Resort Realty prevailed on all claims and the Court awarded the commission stated 
in the listing agreement to Resort Realty. 
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Maxwell v Doyle 
164 NC App, 319, 595 SE2d 759 (N.C. Ct. App. 2004) 

 
FACTS: 
In early 1997, Doyle attempted to convince Tom, the owner of an apartment complex in Fayetteville, 
NC, to allow Doyle to attempt to sell the apartments.  During the period from late 1997 to mid-2000, 
Doyle wrote and phoned Tom numerous times about the complex.  In Sept. 2000, Doyle phoned 
Maxwell, a commercial broker in the Fayetteville area, to discuss the Fayetteville real estate market.  
Doyle and Maxwell met in Fayetteville the following day and toured several properties.  During this 
visit, Doyle asked Maxwell if he knew Tom, and he indicated that he did know Tom. 
 
Maxwell later testified that when Doyle learned that Maxwell and Tom were acquainted that Doyle 
proposed to split any commission he might earn with Maxwell if Maxwell could (1) arrange a meeting 
with Tom and (2) share with Doyle any records regarding the apartment complex and the market that 
Maxwell might have. 
 
Maxwell arranged a meeting for Doyle with Tom on Sept. 19, 2000.  At this meeting, Tom stated that 
the apartments were not on the market and declined to sign a listing or commission agreement.  He 
agreed, however, to consider any offers that Maxwell and Doyle might bring to him.  Prior to this 
meeting, Maxwell made his file available to Doyle and, following the meeting, Maxwell obtained 
additional information about the property and forwarded this information onto Doyle. 
 
Although no commission agreement was signed at the Sept. 19 meeting, 10-days later Tom phoned 
Doyle and, unbeknownst to Maxwell, on Oct. 20, 2000, Doyle obtained a listing and commission 
agreement from Tom for the sale of the apartments.   
 
The apartment complex was sold on March 29, 2001 for $14 million, with Doyle receiving a $280,000 
commission on the sale.  Although Doyle and Maxwell had remained in contact during that time frame 
regarding other real estate matters, Doyle never informed Maxwell of his subsequent contacts with 
Tom.  Maxwell learned of the sale when he read about it in the local newspaper.   
 
When Maxwell called Doyle and requested half of the commission, Doyle refused to pay him 
anything. 
 
On Sept. 27, 2001, Maxwell filed suit against Doyle for breach of contract, seeking half of the 
commission that Doyle received. 
 
On Sept. 30, 2002, the case was tried before a jury in Cumberland County Superior Court. 
 
And the Court Said … 
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Maxwell v Doyle 
 

OUTCOME: 
Plaintiff  Maxwell __________ 
 
The jury ruled in favor of Doyle, granting his motion for directed verdict and dismissed Maxwell’s 
claims. 
 
Maxwell appealed, and the NC Court of Appeals reversed the trial court and remanded the case for 
further proceedings.   
 
The court first considered whether Maxwell had to demonstrate that he was the procuring cause of the 
sale in order to claim half of the commission.  In NC, a licensee is entitled to recover a commission if 
“any act of the broker in pursuance of his authority to find a purchaser is the initiating act which is the 
procuring cause of a sale ultimately made by the owner, the owner must pay the broker a commission.” 
 
However, the court determined that the procuring cause rule had no application to this dispute, as Tom 
had paid Doyle the agreed-upon commission.  Instead, the court stated that general contract law 
principals applied to this dispute between two brokers on whether the brokers had an agreement to split 
the commission between them.  Thus, the court stated it needed to consider whether Maxwell had 
submitted sufficient evidence to demonstrate that there was a valid contract between him and Doyle to 
split the commission. 
 
Maxwell presented the following evidence in support of his claims.  First, he testified that he had 
entered into an oral contract with Doyle to split any commission if he assisted Doyle in obtaining a 
listing agreement with Tom.  Second, Maxwell had followed up that conversation with a letter which 
discussed how Tom’s property should be priced if a listing agreement was obtained, and the letter 
concluded by setting forth a commission rate “which [the brokers] would split equally.” 
 
Doyle argued that there was no contract between the parties, as Maxwell had failed to demonstrate that 
the parties had agreed to a specified time in which the agreement would be performed, a necessary 
contractual term.  Looking at the relevant case law, the court found that courts will provide a 
“reasonable” time for performance when the agreement fails to specify one.  The court stated it needed 
more evidence on what constituted a “reasonable” time before it could provide such a term, such as 
evidence as to the custom and practices of the real estate brokerage industry.  The court found that 
Maxwell had performed all of his contractual duties, so if the trial court determined that the sale had 
occurred within a “reasonable” time frame following the agreement between the two brokers, Maxwell 
would be entitled to recover half of the commission.  Therefore, the court sent the case back to the trial 
court for further proceedings.  
 
CONCLUSION:  The parties settled the case shortly prior to it going to trial. 
 
NOTE:  The Appeals Court briefly considered Maxwell’s quantum meruit arguments.  Quantum meruit allows a 
party to recover the value of a benefit conveyed to another when there is no contract.  The court ruled that a 
quantum meruit recovery is not allowed when there is an express contract between the parties, as there was 
between Maxwell and Doyle.  Additionally, the court stated that Maxwell had failed to offer evidence as to the 
value of the benefit conveyed to the other party.  Thus, the court affirmed the trial court’s rejection of the 
quantum meruit claims. 
  

This NCREC approved CE elective book is provided by  
the NCREC approved Education Provider of this course  
for the sole purpose of CE education delivered  
in a synchronous distant learning format  
during the period July 1, 2020 - June 10, 2021.   
The reproduction and/or distribution of this material  
for any purpose other than as stated herein is strictly prohibited. 
 



35 

 

Horack v Southern Real Estate Co. of Charlotte, Inc. 
563 S.E.2d 47 (N.C. Ct. App. 2002) 

 
FACTS: 
Horack was associated with Southern Real Estate Company (Firm) from 1973 to 1995 as a commercial 
real estate broker, including serving as sales manager from 1986 to 1991.  In November 1994, Firm 
obtained a 9-month listing for a 144 acre tract of property owned by Dixie Yarn, Inc. (Dixie), and Firm 
assigned the listing to Horack.  In June 1995, another broker employed by the Firm, Stephen, produced 
a potential buyer (Squires) for the Dixie Yarn property.  Stephen and Horack began working “the 
deal”, but nothing happened prior to expiration of the listing agreement in August 1995. 
 

Upon expiration of the listing agreement, Horack sought to obtain an extension of the listing from 
Dixie, but Dixie chose not to re-list the property until it had determined whether Squires was actually 
going to make the purchase. 
 

Effective Aug. 30, 1995, after expiration of the listing agreement and prior to Firm re-listing the Dixie 
property, Horack resigned from the Firm.  The Firm’s employee handbook required brokers leaving the 
Firm to register transactions for which they felt entitled to receive a commission with the Firm’s sales 
manager prior to departure.  The handbook required that both the departing broker and the sales 
manager sign the registration, and the signed registration would be effective for 90-days following the 
broker’s departure. 
 

Pursuant to the Firm’s employee handbook, Horack submitted a letter upon departure to the Firm’s 
president, listing the transactions in which he expected to receive a cooperative fee following his 
resignation from the Firm.  Following receipt of Horack’s letter, Horack met with Stephen and the 
Firm’s president.  According to the court there was a dispute as to what transpired at this meeting. 
 

According to Horack, he made a separate agreement with Firm whereby he would continue to 
represent Dixie in its negotiations with Squires after his resignation, but Stephen would represent Dixie 
as to any other potential buyers.  Both Stephen and Firm’s president denied that a separate agreement 
was made.  Nevertheless, all parties agreed that during the meeting Horack was never told that the 
employee handbook’s 90-day rule did not apply to Horack or his situation. 
 

Following Horack’s resignation, Stephen obtained a written renewal of the Dixie listing, thus making 
him both the listing agent and the buyer’s agent in the Dixie/Squires transaction.  Over the course of 
[at least] the next 90-days, Horack was copied on several documents about the transaction.  
Additionally, once the contract of sale between Dixie and Squires was signed in March 1996, more 
than six months following Horack’s resignation, Stephen sent Horack a copy of the contract, though 
Horack had no role in the transaction following his resignation.   
 

The transaction closed in December 1996 (approximately 15-months after Horack resigned), with the 
Firm receiving a $160,606.98 commission.  When Horack learned that the transaction had closed, he 
demanded a percentage of the commission from the Firm and Stephen.  When they refused to pay him, 
Horack filed suit seeking part of the commission.  [NOTE:  As a good faith gesture, Stephen offered 
Horack $10,000 from his share of the commission, but Horack refused this amount]. 
 

In his suit against the Firm, the Firm’s president and Stephen, Horack alleged violations of the state’s 
Wage and Hour Act, claims against all defendants under the Unfair and Deceptive Trades Practices 
Act, and fraud.  [NOTE that Horack’s claim did not include a claim for breach of contract]. 
 

And the Court Said … 
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Horack v Southern Real Estate Co. of Charlotte, Inc. 
 

OUTCOME: 
Plaintiff  Horack __________ 
 
The trial court granted directed verdict on Horack’s Wage and Hour Act claim against Firm, his fraud 
claim against the Firm’s president and Stephen, and Horack’s Unfair and Deceptive Trade Practices 
Act claim against all defendants.  The court granted directed verdict on Horack’s claim against Firm, 
and his fraud claim against Firm was allowed to go to the jury. 
 
The  jury ruled in favor of the Firm on all counts, denying Horack any part of the commission.   
 
Horack appealed. 
 
The NC Court of Appeals affirmed the rulings of the trial court.   
 
The court considered Horack ’s quantum meruit claims for part of the commission – [from the previous 
case (Maxwell v Doyle), quantum meruit is a legal doctrine that allows a party to recover, under an 
implied contract theory, the reasonable value of a benefit conferred upon, and accepted by, another 
party].   
 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
The numbers below correspond to the page number of the Outcome for each case 

 

 2. Brown = wins 14. Ingersoll = loses 26. Martin = loses 
 4. Sutton = wins 14. Edwards = wins 28. Davenport = loses 
 6. Crawford = wins 16. The Vue = loses 28. Five Oaks = wins 
 8. MacFadden = loses 18. 42 East = wins 30. Weber = wins 
 10. Manecke = loses 20. Williams = loses 32. Resort = wins 
 12. Carson = wins 22. Domingue = wins 34. Maxwell = wins 
 12. Parker = loses 24. Durham = loses 36. Horack = loses 
     24. Lampkin = loses  

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 
 

The court found that in NC, Horack could claim part of a commission from a real estate transaction 
only if he [Horack] could demonstrate that he was the procuring cause of the sale, which in NC would 
require him to demonstrate that the sale was the “direct and proximate result of his efforts or services.”   
 
The court ruled that Horack was not the procuring cause of the sale, as he did not obtain the listing or 
the buyer and he also had no role in the transaction after leaving the Firm.  Therefore, the court 
affirmed the trial court’s directed verdict in favor of the Firm on the quantum meruit claims. 
 
The court also affirmed the other rulings by the trial court in favor of the Firm.   
 
First, the court found that the NC Wage and Hour Act did not apply because Horack was not an 
employee of the Firm when the transaction closed. 
 
The court also ruled that there was no deceptive behavior by any of the parties, and therefore Horack’s 
allegations of violations of the state’s Unfair and Deceptive Trades Practices Act and the allegations of 
fraud did not apply.  Thus, the trial court’s decisions were affirmed and Horack was denied recovery of 
any of the commission. 
 
CONCLUSION:  All of Horack’s claims failed. 
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9 Tips for Surviving a Deposition 
RealtorMag.REALTOR.org | Law & Ethics Section | March/April 2012 | By Jay S. Gregory 

With frustration levels high as buyers and sellers navigate short sales and REOs, the chance of getting 
snagged in a lawsuit is higher than it otherwise might be. Even if you aren’t personally named in a legal 
action, you could be subpoenaed to answer attorneys’ questions in a deposition if you had a role in a 
transaction gone bad. Before you’re deposed, here’s what you need to know. 
1. Understand that it isn’t a normal conversation. The attorneys might be friendly and make it sound as

if they’re asking your opinion on certain matters. But a deposition is an adversarial process, a highly
ritualized interrogation, in which the attorneys are trying to get you to say things on the record in a
way that helps their client. Under no circumstances should you let your guard down. For you, there’s
no upside potential to a deposition; there’s only downside risk.

2. You have a right to an attorney; take advantage of that. Adversarial attorneys will try to get you to
answer questions in a certain way. An attorney representing your interests will intervene to make
sure the deposition questions stay within appropriate bounds. Your attorney will help you avoid
falling into otherwise hidden traps. Be sure to meet with your attorney at least once before the
deposition so that you know what to expect and how to prepare.

3. Questions will often be repetitive and appear unnecessary. Still, you must answer them as best you
can. The attorneys are trying to come at a key issue from different directions. Since there’s no
advantage to you to do anything other than answer the questions, do so with civility and patience.

4. Don’t let attorneys rush you. You have the right to take as much time as you need to answer a
question. If you’re asked to read something, take the time you need to read and understand it. If you
don’t understand a question, ask the attorneys to repeat it or rephrase it as many times as necessary.
When you feel you understand it, answer at a pace at which you feel comfortable.

5. Don’t provide an opinion; just stick to the facts. Unless you’re participating in a case as an expert
witness, answer questions only on the basis of fact. If you’re a fact witness, as in most cases you will
be, it’s safest not to offer an opinion if an attorney asks you whether a person should have or
shouldn’t have done something—unless you have no doubt in your mind what the person should or
shouldn’t have done.

6. It’s okay to say you don’t remember. Many legal actions take years to get to the point of a
deposition, so you could be asked to recall events that happened a long time ago. If you honestly
don’t remember the details of an event, just say you don’t recall. You can’t be penalized for that.
Don’t ever guess, speculate, or assume.

7. Ask for restatement of nonsensical questions. Attorneys not familiar with real estate could ask you
questions in a way that doesn’t make sense. In these cases, don’t answer the question that you think
they’re trying to ask. Instead, ask them to restate it. If after restatement, the question still doesn’t
make sense, respond by saying, “I can’t answer that question as you posed; it does not make sense.”

8. Don’t look for emotional clues from attorneys. Don’t assume that the attorneys’ demeanor or tone
indicates anything about how well the deposition is going for you. Attorneys acting friendly or
showing no emotion are not providing an indication of whether your remarks are helping or hurting
their client’s case, so take nothing away from how they’re acting.

9. You have a right to review the transcript. Within a few weeks after the deposition, you’ll receive a
verbatim transcript and an errata sheet. Use the errata sheet to note transcription errors and provide
your version of corrected testimony. Then sign and date the signature page. You may be required to
have your signature notarized.
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North Carolina State Bar 
Frequently Asked Questions Regarding: 

 

Unauthorized Practice of Law 
 

Q: What is the practice of law? 
There is no precise definition of the practice of law in the statutes or caselaw. Two North Carolina 
statutes provide examples of the activities that constitute the practice of law. See NCGS §84-2.1 
and §84-4. Note that NCGS §84-2.1 states that the list of particular acts set forth in the statute is 
not exclusive. 

 
Q: Who may practice law in North Carolina? 

Only active members of the North Carolina State Bar may engage in the practice of law in North 
Carolina. Any person other than an active member of the North Carolina State Bar who engages in 
the practice of law for another commits the unauthorized practice of law in violation of Chapter 84 
of the North Carolina General Statutes, unless the acts are performed under the direction and 
active supervision of a licensed North Carolina attorney. It is a class 1 criminal misdemeanor to 
engage in the unauthorized practice of law. 

 
Q: May a non-lawyer perform acts constituting the practice of law for him or herself? 

Yes. An individual may represent him or herself on any legal matter. A person commits the 
unauthorized practice of law only by performing acts constituting the practice of law for another 
person or entity. 

 
Q: May a non-lawyer do legal work for a relative, friend, or another person, if the non-lawyer 

does not charge any money or fees for such work? 
No. It is a violation of North Carolina's unauthorized practice of law statutes for a non-lawyer to 
practice law regardless of the relationship with the individual for whom the services are provided 
or that no fees are charged. 

 
Q: May a non-lawyer assist or represent another person in negotiations or settlement 

discussions on a legal claim, such as an automobile or personal injury matter? 
No. Even if no lawsuit has been filed, assisting another person with settlement negotiations on a 
legal claim constitutes the unauthorized practice of law. 

 
Q: May a paralegal assist or represent another person or provide legal services directly to the 

public? 
No. A paralegal or other non-lawyer may only perform work constituting the practice of law if it 
is under the supervision and at the direction of a licensed North Carolina attorney. Attorneys may 
hire or contract with paralegals or other non-lawyers to perform such services provided that the 
non-lawyers are properly supervised. See Rule 5.3 of the Revised Rules of Professional Conduct. 

 
Q: May a corporation (including nonprofit corporations) provide legal representation to third 

parties?  
Generally, no. NCGS §84-5 prohibits corporations from practicing law for others. However, the 
statute does not prohibit legal corporations, authorized to practice under Chapter 55 of the NC 
General Statutes, from practicing law. 
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Q: May a non-lawyer do legal work for a corporation?  
Generally, an owner, officer, or employee of a corporation may do legal work for the corporation 
if the corporation has a primary interest in the transaction at issue. See State v. Pledger, 257 N.C. 
634, 127 S.E. 2d 337 (1962). However, a corporation may not appear pro se and a non-lawyer 
may not file or appear in court proceedings, except small claims actions, on behalf of the 
corporation. See, LexisNexis, Division of Reed Elsevier, Inc. v. Travishan Corporation, 155 
N.C.App. 205, 573 S.E.2d 547 (2002). 

 
Q: May a lawyer licensed in another state practice law in North Carolina? 

Generally no. NCGS §84-4.1 sets forth the limited circumstances under which an out-of-state 
attorney may practice law in North Carolina. All the requirements set forth in NCGS §84-4.1 must 
be satisfied before a lawyer licensed in another state may practice law in North Carolina. Also, 
non-resident attorneys cannot habitually practice in North Carolina, regardless of whether they 
satisfy the conditions set forth in NCGS §84-4.1 in an individual case. See State v. Hunter, 290 
N.C. 556, 227 S.E. 2d 535 (1976). As of March 2003, Rule 5.5 of the North Carolina Rules of 
Professional Conduct also provides additional guidance on the limitations on activities in North 
Carolina by out-of-state attorneys. 

 
Q: How are the prohibitions on the unauthorized practice of law enforced? 

The North Carolina State Bar has the authority by statute to investigate allegations of 
unauthorized practice of law as well as the District Attorney. The State Bar may seek injunctive 
relief. District attorneys may prosecute charges of unauthorized practice of law as a class 1 
criminal misdemeanor.  

 
Q: How does the State Bar process complaints relative to the unauthorized practice of law?  

The Authorized Practice Committee of the North Carolina State Bar investigates complaints of 
unauthorized practice of law. The procedures for the committee are found at 27 NCAC 1D, 
Section .0200. 

 
Q: How do I file an unauthorized practice of law complaint with the State Bar? 

All complaints regarding the unauthorized practice of law in North Carolina must be in writing. 
There is no special form required to file a complaint. Complaints should be mailed to the North 
Carolina State Bar, ATTN: Authorized Practice Committee, PO Box 25908, Raleigh, NC 27611.  

 
Q: What do I include with an unauthorized practice of law complaint?  

Include a written summary of the circumstances constituting and surrounding the potential 
unauthorized practice of law. Also, include all documents or materials available that would 
establish a potential unauthorized practice of law violation. Make sure you include the name, 
address, and phone number of the person alleged to have committed the unauthorized practice of 
law and the names of any material witnesses to such acts, if available. 

 
Q: When is a decision on a complaint likely to be rendered? 

The Authorized Practice Committee meets once a quarter in January, April, July, and October. 
The committee considers all complaints filed during the preceding quarter for which the 
investigation has been completed. Whether an investigation is completed during the quarter in 
which it is filed depends upon many factors including:  
(1) when the complaint was received;  
(2) the complexity of the investigation; and  
(3) the ability to locate the accused individual, material witnesses, and relevant evidence.  
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Authorized Practice Advisory Opinion 2002-1 
January 24, 2003 

Revised January 26, 2012 
 

On the Role of Laypersons in the Consummation of 
Residential Real Estate Transactions 

 
The North Carolina State Bar has been requested to interpret the North Carolina unauthorized practice of law statutes (N.C. 
Gen. Stat. §§84-2.1 to 84-5) as they apply to residential real estate transactions. The State Bar issues the following 
authorized practice of law advisory opinion pursuant to N.C. Gen. Stat. §84-37(f) after careful consideration and 
investigation. This opinion supersedes any prior opinions and decisions of any standing committee of the State Bar 
interpreting the unauthorized practice of law statutes to the extent those opinions and decisions are inconsistent with the 
conclusions expressed herein. As a result of its review of the activities of more than 50 nonlawyer service providers since 
the adoption of this opinion on January 24, 2003, including injunctions issued against two companies, the Committee is 
clarifying the opinion concerning issues that it has addressed since adoption of the opinion. 
 
Issue 1: 
 
May a nonlawyer handle a residential real estate closing for one or more of the parties to the transaction? 
 
Opinion 1: 
 
No. Residential real estate transactions typically involve several phases, including the following: reviewing the purchase 
agreement for any conditions that must be met before closing; abstracting titles; providing an opinion on title; applying for 
title insurance policies, including title insurance policies that may require tailored coverage to protect the interests of the 
lender, the owner, or both[i]; preparing legal documents, such as deeds (in the case of a purchase transaction), deeds of 
trust, and lien waivers or affidavits; interpreting and explaining documents implicating parties’ legal rights, obligations, and 
options; resolving possible clouds on title and issues concerning the legal rights of parties to the transaction; overseeing 
execution and acknowledgement of documents in compliance with legal mandates; handling the recordation and 
cancellation of documents in accordance with North Carolina law; disbursing proceeds when legally permitted after legally-
recognized funds are available and all closing conditions have been satisfied; and providing a post-closing final opinion of 
title for title insurance after all prior liens have been satisfied. These and other functions are sometimes called, collectively, 
the “closing” of the residential real estate transaction. As detailed below, the North Carolina General Assembly has 
determined specifically that only persons who are licensed to practice law in this state may handle most of these 
functions.[ii] 
 

A person who is not licensed to practice law in North Carolina and is not working under the direct supervision of an active 
member of the State Bar may not perform functions or services that constitute the practice of law.[iii] Under the express 
language of N.C. Gen. Stat. §§84-2.1 and 84-4, a non-lawyer who is not working under the direct supervision of an active 
member of the State Bar would be engaged in the unauthorized practice of law if he or she performs any of the following 
functions for one or more of the parties to a residential real estate transaction: (i) preparing or aiding in preparation of 
deeds, deeds of trust, lien waivers or affidavits, or other legal documents; (ii) abstracting or passing upon titles; or (iii) 
advising or giving an opinion upon the legal rights or obligations of any person, firm, or corporation. Under the express 
language of N.C. Gen. Stat. § 84-4, it is unlawful for any person other than an active member of the State Bar to hold 
himself or herself out as competent or qualified to give legal advice or counsel or as furnishing any services that constitute 
the practice of law. Additionally, under N.C. Gen. Stat. § 84-5, a business entity, including a corporation or limited liability 
company, may not provide or offer to provide legal services or the services of attorneys to its customers even if the services 
are performed by licensed attorneys employed by the entity. See, Duke Power Co. v. Daniels, 86 N.C. App. 469, 358 S.E.2d 
87 (1987); Gardner v. North Carolina State Bar, 316 N.C. 285, 341 S.E.2d 517 (1986), and State ex rel. Seawell v. 
Carolina Motor Club, Inc., 209 N.C. 624, 184 S.E. 540 (1936). 
 

Accordingly, a nonlawyer is engaged in the unauthorized practice of law if he or she performs any of the following 
functions in connection with a residential real estate closing (identified only as examples): 
 

1. Abstracts or provides an opinion on title to real property; 
 

2. Explains the legal status of title to real estate, the legal effect of anything found in the chain of title, or the legal effect of 
an item reported as an exception in a title insurance commitment except as necessary to underwrite a policy of insurance 
and except that a licensed title insurer, agency, or agent may explain an underwriting decision to an insured or 
prospective insured, including providing the reason for such decision;  
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3. Explains or gives advice or counsel about the rights or responsibilities of parties concerning matters disclosed by a land 

survey under circumstances that require the exercise of legal judgment or that have implications with respect to a party’s 
legal rights or obligations; 

 

4. Provides a legal opinion, advice, or counsel in response to inquiries by any of the parties regarding legal rights or 
obligations of any person, firm, or corporation, including but not limited to the rights and obligations created by the 
purchase agreement, a promissory note, the effect of a pre-payment penalty, the rights of parties under a right of 
rescission, and the rights of a lender under a deed of trust;  

 

5. Advises, counsels, or instructs a party to the transaction with respect to alternative ways for taking title to the property 
or the legal consequences of taking title in a particular manner; 

 

6. Drafts a legal document for a party to the transaction or assists a party in the completion of a legal document, or selects 
or assists a party in selecting a form legal document among several forms having different legal implications; 

 

7. Explains or recommends a course of action to a party to the transaction under circumstances that require the exercise of 
legal judgment or that have implications with respect to the party’s legal rights or obligations;  

 

8. Attempts to settle or resolve a dispute between the parties to the transaction that will have implications with respect to 
their respective legal rights or obligations; 

 

9. Determines that all conditions of the purchase agreement or the loan closing instructions have been satisfied in 
accordance with the buyer’s or the lender’s interests or instructions; 

 

10. Determines that the deed and deed of trust may be recorded after an update of title for any intervening conveyances or 
liens since the preliminary opinion; 

 

11. Determines that the funds may be legally disbursed pursuant to the North Carolina Good Funds Settlement Act, N.C. 
Gen. Stat. § 45A-1 et seq.[iv] 

 
The foregoing list of examples of functions that constitute the practice of law is not exclusive, but reflects a range of 
responsibilities and duties that involve the following: the exercise of legal judgment; the preparation of legal documents 
such as deeds, deeds of trust, and title opinions; the explanation or interpretation of legal documents in circumstances that 
require the exercise of legal judgment; the provision of legal advice or opinions; and the performance of other services that 
constitute the practice of law. 
 
Issue 2: 
 
May a nonlawyer who is not acting under the supervision of a lawyer licensed in North Carolina (1) present and identify the 
documents necessary to complete a North Carolina residential real estate closing, direct the parties where to sign the 
documents, and ensure that the parties have properly executed the documents; and (2) receive and disburse the closing 
funds? 
 
Opinion 2: 
 
Yes. So long as a nonlawyer does not engage in any of the activities referenced in Opinion 1, or in other activities that 
likewise constitute the practice of law, a nonlawyer may: (1) present and identify the documents necessary to complete a 
North Carolina residential real estate closing, direct the parties where to sign the documents, and ensure that the parties 
have properly executed the documents; or (2) receive and disburse the closing funds. 
 

Although these limited duties may be performed by nonlawyers, this does not mean that the nonlawyer is handling the 
closing. Since, as described in issue 1 above, the closing is a collection of services, most of which involve the practice of 
law, a lawyer must provide the necessary legal services.[v]And, since N.C. Gen. Stat. § 84-5 prohibits nonlawyers from 
arranging for or providing the lawyer or any legal services, nonlawyers may not advertise or represent to lenders, 
buyers/borrowers, or others in any manner that suggests that the nonlawyer will (i) handle the “closing;” (ii) provide the 
legal services associated with a closing, such as providing title searches, title opinions, document preparation, or the 
services of a lawyer for the closing; or (iii) “represent” any party to the closing. [vi]The lawyer must be selected by the party 
for whom the legal services will be provided. 
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Notwithstanding this opinion, evidence considered by the State Bar with respect to this advisory opinion indicates that, at 
the time documents are presented to the parties for execution, a lawyer who is present may identify or be asked about 
important issues affecting the legal rights or obligations of the parties. A lawyer may provide important legal guidance 
about such issues, but a nonlawyer is not permitted to do so. Moreover, a consumer’s retention of a licensed North Carolina 
lawyer provides financial protection to the consumer. The North Carolina Rules of Professional Conduct require a lawyer to 
properly handle all fiduciary funds, including residential real estate closing proceeds. In the event a lawyer mishandles the 
closing proceeds, the lawyer is subject to professional discipline, and the State Bar Client Security Fund may provide 
financial assistance for a person injured by the lawyer’s improper application of funds. On the whole, the evidence 
considered by the State Bar indicates that it is in the best interest of a consumer to be represented by a lawyer with respect 
to all aspects of a residential real estate transaction. 
 

The evidence the State Bar has considered suggests, however, that performing administrative or ministerial activities in 
connection with the execution of residential real estate closing documents and the receipt and disbursement of the closing 
proceeds does not necessarily require the exercise of legal judgment or the giving of legal advice or opinions. Indeed, the 
execution of closing documents and the disbursement of closing proceeds may be accomplished—and often have been 
accomplished—by mail, by email, or by other electronic means, or by some other procedure that would not involve the 
lawyer and the parties being physically present at one place and time. The State Bar therefore concludes that it should not 
be presumed that performing the task of overseeing the execution of residential real estate closing documents and receiving 
and disbursing closing proceeds necessarily involves giving legal advice or opinions or otherwise engaging in activities that 
constitute the practice of law. 
 

Nonlawyers who undertake such responsibilities, and those who retain their services, should also be aware that (1) the 
North Carolina State Bar retains oversight authority concerning complaints about activities that constitute the unauthorized 
practice of law; (2) the North Carolina criminal justice system may prosecute instances of the unauthorized practice of law; 
and (3) that N.C. Gen. Stat. §84-10 provides a private cause of action to recover damages and attorneys’ fees to any person 
who is damaged by the unauthorized practice of law against both the person who engages in unauthorized practice and 
anyone who knowingly aids and abets such person. In addition, non-lawyers and consumers should bear in mind that other 
governmental authorities such as the Federal Trade Commission, the North Carolina Attorney General, district attorneys, 
and the banking commissioner, have jurisdiction over unfair trade practices and violations of requirements regarding 
lending practices.  

 
Endnotes  
[i] By statute, title insurance in North Carolina can be issued only after the title insurance company has received an opinion of title from a licensed North 
Carolina attorney who is not an employee or agent of the company and who “has conducted or caused to be conducted under the attorney's direct 
supervision a reasonable examination of the title. N.C. Gen. Stat. § 58-26-1. 
 

[ii] Except as permitted under State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), which allows a party having a “primary interest” in a transaction to 
prepare deeds of trust and other documents to effectuate the transaction. 
 

[iii] The State Bar notes that the North Carolina General Assembly and Supreme Court are the entities that have the power to make the ultimate 
determination whether an activity constitutes the practice of law. 
 

[iv] Since the original adoption of this opinion, the Committee has reviewed numerous complaints concerning nonlawyers, many of whom hold out to the 
closing parties that they will conduct “closings,” including disbursement of funds, at any time of day, including after normal business hours. However, 
under the Good Funds Settlement Act, N.C. Gen. Stat. § 45A 4, funds may not be disbursed until the deed and deed of trust (if any) have been recorded, 
which in most counties requires physical delivery to the Register of Deeds during normal business hours.

 
-  

 Accordingly, while execution of the documents 
may be conducted at any time, the actual “closing” and disbursement of funds may not occur until after the required documents are recorded. 
 

1[v] Except as permitted under State v. Pledger, supra, or by an individual pro se. 
 

[vi] Almost without exception, these nonlawyer service providers are corporations or limited liability companies that market their services to lenders, not 
consumers. Most are also title insurance agents. Accordingly, lenders commonly inform borrowers that the nonlawyer will be conducting the closing 
without any meaningful opportunity for the borrower to decide to retain a lawyer to protect its interests. Additionally, when the nonlawyer is a title 
insurance agent, the borrower usually is given no choice on insurer or available rates. The Committee expresses no opinion whether these actions may 
violate N.C. Gen. Stat. § 75-17, which prohibits a lender from requiring its borrower to obtain a policy of title insurance from a particular insurance 
company, agent, broker or other person specified by the lender. Title companies (and other parties) may refer lenders or borrowers to attorneys at their 
customer’s request, but may not require the use of a specific attorney or charge a fee for any such referral. 
 

                                                           
 
 
 

This NCREC approved CE elective book is provided by  
the NCREC approved Education Provider of this course  
for the sole purpose of CE education delivered  
in a synchronous distant learning format  
during the period July 1, 2020 - June 10, 2021.   
The reproduction and/or distribution of this material  
for any purpose other than as stated herein is strictly prohibited. 
 



55 

Authorized Practice Advisory Opinion 2006-1 
October 20, 2006 

Quasi-Judicial Hearings on Zoning and Land Use 
 
Inquiry:  
May a person who is not a lawyer appear before planning boards, boards of adjustment, or other governmental bodies 
conducting quasi-judicial hearings in a representative capacity for another party? 
 
Opinion: 
 

At its October 2005 meeting, the Authorized Practice Committee responded to an inquiry concerning the propriety of 
a person who is not a lawyer appearing before planning boards, boards of adjustment, and city and county 
government in a representative capacity. The committee's advisory opinion distinguished appearances on legislative 
concerns, such as general rezoning cases and ordinance amendments, from appearances on behalf of petitioners for 
special use permits and variances, which are quasi-judicial matters. The committee has received comments from a 
number of interested parties, including architects, land use planners, and city and county attorneys as a result of that 
opinion. The committee is issuing this advisory opinion to supplement the prior opinion. 
 

At its October 2005 meeting, the Authorized Practice Committee responded to an inquiry concerning the propriety of 
a person who is not a lawyer appearing before planning boards, boards of adjustment, and city and county 
government in a representative capacity. The committee's advisory opinion distinguished appearances on legislative 
concerns, such as general rezoning cases and ordinance amendments, from appearances on behalf of petitioners for 
special use permits and variances, which are quasi-judicial matters. The committee has received comments from a 
number of interested parties, including architects, land use planners, and city and county attorneys as a result of that 
opinion. The committee is issuing this advisory opinion to supplement the prior opinion.  
 

First, the committee reiterates that the adoption of ordinances and amendments to official zoning maps (i.e. general 
rezoning cases) by the elected officials in city and county governments are legislative in nature and that any interested 
person may appear and speak on such matters before governmental bodies, even as representatives of groups or 
interested parties, without engaging in the unauthorized practice of law. Nonetheless, the general statutory 
prohibitions on unauthorized practice of law still apply even to persons who appear before governmental bodies on 
legislative matters. Non-lawyers may not hold themselves out as attorneys, provide legal services or advice, or draft 
any legal documents with regard to such matters. See N.C. Gen. Stat.84 2.1 and 4. 
 

The law is clear that hearings on applications for special use permits and variances under zoning ordinances, as well 
as appeals from staff level interpretations related to permits, are quasi-judicial proceedings. N.C. Gen. Stat. 153A-345 
and 160A-381 and 388. See, Humble Oil & Refining Co. v. Bd. of Aldermen of Chapel Hill, 284 N.C. 458, 202 S.E.2d 
129 (1974) and Woodhouse v. Board of Comm'rs of Nags Head, 299 N.C. 211, 261 S.E.2d 882 (1980). (For 
simplicity, the quasi-judicial hearings before these bodies are hereafter referenced to as a "variance hearing" unless 
the context indicates otherwise.) The governmental body before which the variance hearing is conducted sits in a 
judicial role of applying the standards of an ordinance to the particular circumstances of a particular party. 
Accordingly, the role of the governmental body is to receive evidence and make decisions based upon the evidence 
presented. 
 

Variance hearings require the governmental body hearing the matter to observe certain formalities. Evidence, 
including witness evidence, is presented to the hearing body, although the Rules of Evidence need not be strictly 
observed. All witnesses before the body must be sworn and their testimony is subject to cross-examination. The 
hearing body has the power and authority to issue subpoenas to compel witness testimony. A record of the 
proceedings must be preserved. The decision is to be based upon the evidence presented at an open hearing, and not 
on extraneous matters or personal knowledge of the members of the board. The applicant has the burden of proof. The 
board must make written findings of fact to support its decision. And, the decision of the board is reviewable by the 
courts on appeal based solely upon the record of the proceedings. 
 

The committee believes that the law is also clear that an appearance on behalf of another person, firm, or corporation 
in a representative capacity for the presentation of evidence through others, cross-examination of witnesses, and 
argument on the law at a quasi-judicial proceeding is the practice of law. N.C. Gen. Stat. 84 2.1 and 4. Consequently, 
because the variance hearings are by definition quasi-judicial proceedings, the committee concludes that it is the 
unauthorized practice of law for someone other than a licensed attorney to appear in a representative capacity to 
advocate the legal position of another person, firm, or corporation that is a party to the proceeding. 
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The committee has been urged to recognize that architects, landscape architects, land use planners, and engineers play 
a vital role at these quasi-judicial proceedings by presenting necessary facts and information on behalf of their clients 
at variance hearings. The committee agrees that the information these professionals can present is critical to the 
decision before the hearing body. These professionals are subject matter experts whose expert opinions, as witnesses, 
must be presented to the hearing body. They are witnesses who are in the best position to explain to the hearing body 
the facts of the proposed design and its anticipated effects on a variety of factors, including traffic, environment, and 
aesthetics, within the framework of matters properly under consideration at the variance hearing. The committee does 
not believe that the role of legal advocate by attorneys in quasi-judicial proceedings should interfere with or inhibit 
the role of non-lawyer professionals who speak as witnesses and present information at these quasi-judicial 
proceedings. In fact, their roles should be complementary. 
 

It is axiomatic that the committee has no authority to amend or formulate exceptions to the statutes. In issuing an 
advisory opinion, it simply articulates how it believes a court would ultimately resolve the question for the guidance 
of the public. The committee cannot recognize or create exceptions to the law as expressed by the legislature and the 
courts. Further, we believe, as a practical matter, that effective representation of parties in variance hearings is 
becoming increasingly dependent upon legal advocacy of the rights of the parties with an eye toward compiling a 
supportable record in the event of an appeal. These are the skills an attorney provides. While it is true that many of 
these hearings involve routine and non-controversial matters, even questions about matters such as the height of 
residential fences may become the subject matter of an appeal where the appellate courts may only consider the 
record produced at the variance hearing. See Robertson v. Zoning Board of Adjustment for the City of Charlotte, 167 
N.C. App. 531, 605 S.E.2d 723 (2004). It is difficult to predict in advance when a matter may require a 
comprehensive record for appellate purposes. Therefore, with this further elaboration, the committee re-affirms its 
initial opinion expressed by letter dated October 31, 2005, that the representation of another person at a quasi-judicial 
hearing is the practice of law. 
 

That said, this opinion should not be interpreted to diminish the role and expertise of land use professionals as 
witnesses at variance hearings. These professionals may still present their evidence in support of the position of their 
clients. However, they may not examine or cross-examine other witnesses or advocate the legal position of their 
clients. 
 

The committee's opinion is also not intended to affect the ability of city and county planning staff to present factual 
information to the hearing board, including a recitation of the procedural posture of the application, and to offer such 
opinions as they may be qualified to make without an attorney for the government present, as the committee 
understands is the proper, current practice and role of the planning staff. Further, nothing in this opinion should be 
interpreted as limiting the ability of a corporate officer or employee from testifying on factual matters on behalf of a 
corporate party during a hearing or suggesting that individual parties may not represent themselves before these 
boards. 
 

In sum, the committee is of the opinion that land use professionals, including architects, engineers, and land use 
planners, may appear and testify as to factual matters and any expert opinions that they are qualified to present at 
quasi-judicial proceedings, but the presentation of other evidence, including the examination and cross-examination 
of witnesses, making legal arguments, and the advocacy for results on behalf of others before quasi-judicial zoning 
and land use hearings, is the practice of law that may be performed only by licensed attorneys at law.  
 

May a person who is not a lawyer appear before planning boards, boards of adjustment, or other governmental bodies 
conducting quasi-judicial hearings in a representative capacity for another party? At its October 2005 meeting, the 
Authorized Practice Committee responded to an inquiry concerning the propriety of a person who is not a lawyer 
appearing before planning boards, boards of adjustment, and city and county government in a representative capacity. 
The committee's advisory opinion distinguished appearances on legislative concerns, such as general rezoning cases 
and ordinance amendments, from appearances on behalf of petitioners for special use permits and variances, which 
are quasi-judicial matters. The committee has received comments from a number of interested parties, including 
architects, land use planners, and city and county attorneys as a result of that opinion. The committee is issuing this 
advisory opinion to supplement the prior opinion. 
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From the NC Real Estate Commission 
 

Bad-Check Scam 
 

Beware of a bad-check scam still circulating in NC. An out-of-country buyer makes an offer on a property sight unseen with a 
large “certified” earnest money check for deposit in an attorney’s trust account The buyer then rescinds the offer, hoping for a 
refund of the deposit before the check bounces. Or, the buyer overpays the earnest money, and asks for a refund of the 
difference. Too often, the broker and attorney discover too late that the funds were no good in the first place. 
 

From the NC Bar 
 

New Variation of Fake Check Scam Targets Law Practices 
 

Attorney General Roy Cooper is warning the legal community to be on the lookout for counterfeit check scams after law firms 
in Gastonia and Oxford recently reported receiving phony checks for $85,000 and $295,000 from scammers who asked them to 
wire the money to bank accounts in Asia. 
 

This latest version of the fraudulent check scam usually begins with an email from someone who claims to be an American 
living overseas. The sender claims to need legal help with a family problem (such as a dispute over child support), and says 
that their ex-spouse lives near the attorney’s practice. The scammer sends a check and asks the attorney to deposit it, keep a 
portion of the funds to cover the cost of representing them in court, and send the rest of the money back. The fake checks look 
very real, even to banks, but ultimately turn out to be counterfeit—meaning that the law firm would be on the hook for any 
money it sends overseas. 
 

We continue to get reports daily from North Carolina consumers who are the targets of other types of counterfeit check scams. 
Scammers may offer to pay you to cash their checks and send them the money. Or they may “accidentally” overpay for an item 
you’re offering to sell online and then ask you to send back the extra money.  
 

No matter how real a check looks, no matter how legitimate the situation may seem, never cash a check and then send a portion 
of the money back to the person who sent you the check. If someone asks you to do this, it’s a scam. Don’t fall for it. 
 

Report fake check scams to the Attorney General’s Consumer Protection Division by calling 1-877-5-NO-SCAM or filing a 
consumer complaint online at www.ncdoj.gov. 
 

This message brought to you on behalf of North Carolina Attorney General Roy Cooper. 
 

Trust Accounting 
 

Bruno’s Top Tips: Protect Yourself from Financial Con-Artists 
By Bruno DeMolli 

From the 16,3 edition of the Journal 
 

“Dear Sir, I am contacting you to seek your assistance and cooperation in this rare business opportunity…” 
 

Many, if not all, of us have received an email over the past few years from someone who appears to be a barely literate 
Nigerian or Saudi prince begging us for assistance with a financial matter and offering sizeable compensation for doing so. 
While many immediately recognized this email as a money scam, there are some who jump at the chance of a quick payoff and 
suffer major financial loss as a consequence. Apparently, when the siren song of a fast buck plays loud enough, it can drown 
out even the most obvious sounds of warning. In these difficult economic times, lawyers are not immune to falling prey to 
fraudulent money schemes in the pursuit of an easy and seemingly lucrative payday.  
 

The upsurge of electronic communications over the past decade improved efficiency, saved costs, and allowed for faster 
information sharing. Unfortunately, the benefits of this new era are tempered by an alarming rise in attempts to defraud law 
firms. Scam artists have aggressively targeted law firms and lawyers across the country since 2008. Until recently, North 
Carolina was relatively insulated from this fraudulent activity. However, given the ever-increasing number of reports to the 
State Bar, it is clear that North Carolina lawyers are now major targets for Internet financial criminals. Lawyers and their trust 
accounts are consistently targeted by scam artists who pose as potential clients, counterfeit trust account checks, steal account 
numbers, and forge signatures. Failing to recognize a scam could not only cost a lawyer hundreds of thousands of dollars, it 
could also result in the use of funds belonging to the lawyer’s other clients to cover a counterfeit check—potentially violating 
the Rules of Professional Conduct. 
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The most common fraud scheme follows this pattern: Lawyer receives an email from a prospective client from out of the 
country but with “ties” to the jurisdiction in which the lawyer practices. Most of these schemes propose representation in either 
a simple debt collection or a divorce settlement. The “client” retains the lawyer to collect a debt from a local company, subtract 
attorney’s fees, and wire the remaining funds back to the “client’s” account. Amazingly, before a demand letter is even sent to 
the bogus debtor, a cashier’s check arrives at the lawyer’s office paying the debt in full. The lawyer deposits the check in the 
trust account, receives provisional credit from the firm’s bank, subtracts the attorney’s fees for a job well done, and, assuming 
that the cashier’s check represents good funds, wires the remaining funds to the “client.” By the time the cashier’s check is 
returned by the bank as counterfeit, the “client” has laundered the wired funds through multiple accounts and is long gone.  
 

This scheme has cost lawyers across the country hundreds of thousands of dollars in losses and, in one case, a federal money 
laundering charge.1 The State Bar has received reports of this scheme from multiple lawyers and law firms across North 
Carolina. For example, a firm in Fayetteville was retained on a contingency fee basis by an out-of-state company to collect a 
debt from a local business. The firm received a bank check for $300,000 from the debtor and was told to deduct a 10% legal 
fee and issue a trust account check for the remainder to the client.2 Smartly, the firm examined the bank check and found it to 
be fraudulent before depositing the check or making any disbursements, saving the firm’s lawyers hundreds of thousands of 
dollars and a potential serious problem with the State Bar.  
 

Another example: a lawyer in Durham was retained via email by a woman to aid in the collection of a divorce settlement from 
her ex-husband who allegedly lived out of the country. The lawyer had to do “very little haggling” with the ex-husband before 
he remitted a certified bank check in the amount of $297,500, because he did “not want this case to go further involving a 
lawyer.” The lawyer, rightly suspicious, opened a new IOLTA account to protect the lawyer’s other clients and deposited the 
check in the new account. The lawyer attempted to confirm the validity of the check but was only able to verify that the 
account number, not the actual check, was valid. Thankfully, before the lawyer wired any funds to the “client,” the check was 
returned as counterfeit and the lawyer shut down the IOLTA account without losing the money of his other clients.  
 

Sometimes these schemes occur without the willing participation of the lawyer. The State Bar has received reports of persons 
printing fraudulent checks on law firm accounts and using them all over the country. For example, a firm in Charlotte was 
contacted by the fraud department of its depository bank because recently-cashed checks had check numbers that had been 
previously used. The criminals forged the signature of one of the firm’s lawyers on 12 different checks totaling over $7,000. 
The firm was reimbursed by the bank for the stolen funds and is working with the bank to prevent similar occurrences in the 
future. 
 

No lawyer can be 100% protected from criminal activity, but these tips can help safeguard you and your firm against check 
scams and fraud:  
 

• “Available funds” does not equal collected funds. Even if the bank makes a check’s funds available within two days, it does 
not guarantee that the actual check will be paid. Fake checks often take up to a week to get returned because scammers put 
fake routing numbers on the checks.  

 

• Be sure to wire only “collected funds” from your trust account. Wired funds are very hard to recover if a check is returned as 
counterfeit.  

 

• Closely examine cashier’s checks. Scammers are now counterfeiting certified bank checks from nearly every major and minor 
bank. For a complete list of counterfeit check alerts, go to the US Treasury Dept. website at www.occ.treas.gov/news-
issuances/ alerts/2011/index-2011-alerts.html. 

 

• Be wary of doing business with out-of-state clients via email. Look for suspicious generic terms in the emails like “your 
jurisdiction” and for poor grammar. 

 

• Question how the client found you. If the client is requesting services from you which are out of your area of expertise that is 
a warning sign that something may be awry.  

 

• MONITOR YOUR TRUST ACCOUNT REGULARLY! If someone is writing fraudulent checks on your trust account, you 
should be able to catch it during your monthly review. If you are suspicious of illicit activity, daily or weekly make reviews 
of your trust account. Keep your staff informed of these scams so they can spot the tell-tale signs of fraud. 

 

• If something seems fishy, it probably is. 
 

By following these tips, knowing your clients, and monitoring your trust account, you can protect your firm and yourself from 
attacks by Internet financial criminals.  
 

If you believe that your firm has been subject to an attempted or successful fraud, 
contact the North Carolina Attorney General’s Office at (919) 716-6000. 

Endnotes 
1. Martha Neil, Lawyer Victimized in $300K Check Fraud is Charged with Money-Laundering, ABA Journal (Aug. 27, 2010).  
2. The amount of the check was actually $298,750. Scam artists will often avoid round numbers in order to make the amount in question 

appear legitimate.  
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And the Court Said… 
The Ben Franklin quote: 

“An ounce of prevention is worth a pound of cure” 
appropriately describes the intent of this course. 

That is, use the path traveled by fellow NC real estate brokers as a 
method of learning “what to do and what to not do” in 

NC real estate transactions, 
as each case in this book has been considered 

by the NC Court of Appeals. 

This real estate elective course is designed as a 
Risk Management Learning System. 

The transactional matters addressed in these cases include: 

Misrepresentation  §  Contracts 
New Construction  §  Property Management 

Compensation Issues 

Caution: 
You are about to enter 

The Real World 
of what a real estate broker must endure 
when accused of a ‘real estate wrong’. 

©  George Bell 
Info@GeorgeBell.com

This NCREC approved CE elective book is provided by  
the NCREC approved Education Provider of this course  
for the sole purpose of CE education delivered  
in a synchronous distant learning format  
during the period July 1, 2020 - June 10, 2021.   
The reproduction and/or distribution of this material  
for any purpose other than as stated herein is strictly prohibited. 
 




